
Stephen A. Belin 
Manager, Eastern Region 
HSE/Remediation Management 

PHILLIPS 66 
420 S. Keeler Avenue, PB-1740-01 
Bartlesville, OK 74003-6670 
Phone 918-977-5399 

VIA E-MAIL AND U.S. MAIL 

December 2, 2013 

Mr. Michael A. Mintzer 
Assistant Regional Counsel 
New York/Caribbean Superfund Branch 
Office of Regional Counsel 
U.S. Environmental Protection Agency, Region II 
290 Broadway, 17th Floor 
New York, New York 10007-1866 

Re: Response Information Request dated September 16, 2013 to ConocoPhillips 
Company; Newtown Creek Superfund Site, Kings County and Queens County, New 
York 

Dear Mr. Mintzer: 

ConocoPhillips Company ("ConocoPhillips") forwarded the above-referenced information 
request regarding the Newtown Creek Superfund Site to Phillips 66 Company ("Phillips 66") 
for response. Please note that, as a result of a corporate repositioning last year, Phillips 66 
is now the correct legal entity for any further communications with respect to this matter. 
We sincerely appreciate your generosity in granting us an extension through December 2, 
2013 to provide responses, which are enclosed. 

Because the questions relate primarily to a company that was legally dissolved eight 
decades ago, there were very few documents in our corporate files or the archives of 
ConocoPhillips relevant to this matter. In addition, the lack of any witnesses with personal 
knowledge has made investigation of this matter difficult. Nevertheless, Phillips 66 has 
endeavored to provide complete and accurate information based on a diligent investigation 
and review of documents it has located to date, primarily from external sources. 

We are not aware of any requirement in CERCLA that responses to information requests 
include a notarized certificate of the type requested. Although we respectfully decline to 
provide such a certificate, please be assured that the enclosed responses reflect our best 
understanding of the relevant corporate histories and transactions based on an extensive 
investigation of recorded title documents, Secretary of State Records, court files, and 
documents provided by EPA, among many other sources. 



As indicated in the enclosed response, the historic documents reflect the existence of two 
separate companies, incorporated years apart in different states, but both bearing the 
name "The American Agricultural Chemical Company." The first of these companies was 
incorporated under Connecticut law in 1863 (the "Connecticut Company"). A half century 
later, a second company with the same name was incorporated under the laws of 
Delaware in 1913 (the "Delaware Company"). These two companies at all times remained 
legally separate entities up to the May 22, 1936 full dissolution of the original Connecticut 
Company. 

Title records show that the Connecticut Company sold one of the three parcels of the 
facility in question, located at 38-20 Newton Creek, to the Delaware Company in 1930. 
That property, which was a former sales warehouse for the Connecticut Company, 
apparently was no longer in use at the time of conveyance and was the only portion of the 
facility that the Delaware Company ever owned. 

A year earlier, the Van lderstine Company, an unrelated entity, absorbed the business and 
assets of two of the Connecticut Company's wholly owned subsidiaries, Herman Brand, Inc. 
and G. Selner Company, along with the so-called Preston Works rendering plant they 
operated on another portion of the property. A third parcel, with an address of 37-90 
Newton Creek, apparently was never owned by either the Connecticut or Delaware 
Company. 

The Delaware Company subsequently sold its assets in 1963 to a subsidiary of Continental 
Oil Company, a predecessor of ConocoPhillips. Those assets did not include the one 
property at 39-20 Newton Creek that the Delaware Company previously owned, much less 
the separate property and rendering business that the Connecticut Company sold to Van 
lderstine thirty-four years earlier. Indeed, the Delaware Company leased the 39-20 Newton 
Creek parcel to a coal company that later exercised an option to purchase it in 1941- more 
than two decades before the 1963 asset acquisition. In any event, the asset-purchase 
agreement did not involve an assumption of then-unknown liabilities under CERCLA, which 
was not enacted for another 17 years. 

The enclosed documents also provide information about Continental Oil's subsequent 
incorporation of Agrico Chemical Company as a wholly owned subsidiary in the 1960s. In 
addition, we have provided details regarding Agrico's later merger into Willchemco, Inc., a 
subsidiary of the Williams Companies, in connection with Continental Oil's 1972 sale of all 
its plant-food business and assets. Although it does not appear to have any connection 
with the Newtown Creek Site, we understand that Agrico continues to exist today as a 
company wholly unrelated to ConocoPhillips or Phillips 66. 

In light of the information provided in the enclosed response, we are unaware of any basis 
for concluding that ConocoPhillips/ Phillips 66 is legally responsible for any environmental 
remediation costs with regard to the Newtown Creek Site. Accordingly, we would 
appreciate receiving confirmation from you at your earliest opportunity that we may close 
our file on this matter. 



Please do not hesitate to call Steve Slagel, Senior Counsel for Phillips 66, if you have 
additional questions or if you would like to discuss the matter further. Steve's contact 
information is provided in the response to question 3. 

Ve y ruly yoursj, ~- f2 ' 
Ste hen A. Belin ~~
Eastern Region Manager 
Remediation Management 
Phillips 66 Company 

Enclosures 

cc: Caroline Kwan 
Remedial Project Manager 
New York Remediation Branch 
Emergency and Remedial Response Division 
U.S. Environmental Protection Agency, Region II 
290 Broadway, 20th Floor 
New York, New York 10007-1866 



 
 

RESPONSES TO SEPTEMBER 16, 2013 EPA REQUEST 
FOR INFORMATION ADDRESSED TO CONOCOPHILLIPS COMPANY 

Newtown Creek Superfund Site (“Site”) 
Kings County and Queens County, New York 

The responses set forth herein are based on the present knowledge, information 
and belief of Phillips 66 Company, which is providing these responses for itself 
and on behalf of ConocoPhillips Company.  Phillips 66 Company reserves the 
right to amend or supplement these responses when and if appropriate.  Phillips 
66 Company does not concede the relevancy of the responses, nor does it 
accept or adopt as accurate any statements or implications that may be drawn 
from the requests themselves.  All evidentiary objections, claims, rights and 
defenses relating to the matters addressed herein, including objections to the 
form of the requests, are hereby reserved.  These responses are not and should 
not be taken as an admission or waiver of any kind to the jurisdiction, statutory 
authority, or regulatory authority of the United States Environmental Protection 
Agency (“EPA”) for this information request or any EPA remedial actions. 

QUESTIONS AND RESPONSES 

1. Company Identification.  Provide the following information with 
respect to the Company (see Definition 7). 

a. The full legal, corporate name and mailing address. 

Response 

As a result of a tax-free spinoff effective May 1, 2012, Phillips 66 Company is the 
legal name and relevant corporate entity for any further communications with 
respect to the matters raised in this request.  This request was addressed to 
ConocoPhillips Company, which continues to exist as a separate company and 
whose mailing address is correctly identified in EPA’s cover letter.  As noted, 
however, any further communications should be addressed to Phillips 66 
Company as provided in response to question 3 below. 

b. The state and date of incorporation of the Company, the date 
of qualification to do business in the State of New York and 
the Company’s agents for service of process in the state of 
incorporation and the State of New York.   

Response 

ConocoPhillips Company was incorporated in Delaware on June 13, 1917.  The 
company qualified to do business in New York on December 12, 1932.  Effective 
May 1, 2012, the refining and marketing business of ConocoPhillips Company 
was transferred to Phillips 66 Company via a tax-free spinoff. 
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Phillips 66 Company, which was incorporated in Delaware on November 10, 
2011, is now a separate, stand-alone company and is the relevant entity for any 
further communications regarding this matter.  Phillips 66 Company qualified to 
do business in New York on November 18, 2011. 

Both Phillips 66 Company and ConocoPhillips Company have the same agents 
for service of process in Delaware and New York, as provided below.  

Delaware:     New York: 
Corporation Service Company  United States Corporation Company 
2711 Centerville Road, Suite 400  80 State Street 
Wilmington, Delaware  19808  Albany, New York 12207-2543 
 

c. The identity of the Chief Executive Officer or other presiding 
officer of the Company. 

Response 

The name and address of the Chairman and Chief Executive for Phillips 66 
Company are: 

Greg C. Garland 
Chairman and Chief Executive Officer 
Phillips 66 Company 
3010 Briarpark Drive 
Houston, Texas  77042 

The name and address of the Chairman and Chief Executive for ConocoPhillips 
Company are correctly identified in the cover letter to these information requests.   

d. Please identify each separate corporation named Conoco or 
Continental Oil that was affiliated with the Conoco Inc. 
company that merged into ConocoPhillips, and describe the 
relationship of each such entity to Conoco, the purpose for 
that entity and the relationship of that entity to ConocoPhillips. 

Response 

Conoco Inc. merged with and into Phillips Petroleum Company in 2002 to form 
ConocoPhillips Company.  Conoco Inc. was the successor-in-interest to 
Continental Oil Company, which officially changed its name to Conoco Inc. in 
1979.  ConocoPhillips Company and its predecessors have been involved in the 
energy business and other endeavors for over 100 years.  As a result of the 
corporate repositioning discussed above, ConocoPhillips Company has been 
principally involved in exploration and production operations, and Phillips 66 
Company has focused on refining and marketing activities since May 1, 2012. 
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e. Please identify the relationship between the Company and the 
Williams Company with respect to The American Agricultural 
Chemical Company. 

Response 

Phillips 66 Company has learned through extensive research from public sources 
that there were two former companies called The American Agricultural Chemical 
Company, one incorporated in Connecticut and the other in Delaware.1  As 
discussed in response to question 2(a) below, neither ConocoPhillips Company 
nor Phillips 66 Company is a successor to either of these former corporations.  
The response to question 2(a) describes the corporate histories in greater detail, 
including the 1972 acquisition and merger of Agrico Chemical Company by and 
into a subsidiary of the Williams Companies.  The Williams Companies are and 
were, at all relevant times, wholly independent from ConocoPhillips Company 
and Phillips 66 Company. 

2. Relationship to The American Agricultural Chemical Company and 
Agrico Chemical Company and Other Related Entities. 

a. Identify The American Agricultural Chemical Company and 
Agrico Chemical Company and the Company’s relationship to 
each such entity.  Provide a copy of all documents informing 
the response to this question. 

Response 

Historic records reflect the existence of two separate companies, incorporated 
twenty years apart in different states, but both bearing the name “The American 
Agricultural Chemical Company.”  The first of these companies was incorporated 
as the Agwa Company by Resolution of the Connecticut General Assembly in 
January 1893 (the “Connecticut Company”).  The Connecticut Company changed 
its name to The American Agricultural Chemical Company on April 10, 1899.2   

The Connecticut Company should not be confused with an identically named 
Delaware corporation (the “Delaware Company”), which was incorporated on 
December 9, 1913, two decades after the Connecticut Company was formed.  
Upon its incorporation, the Delaware Company became a separate, wholly-
owned subsidiary of the original Connecticut Company.3  According to a 1916 
                                                      
1
 There was also a Florida company of the same name, but its operations apparently were limited 

to that state.  For purposes of these responses, Phillips 66 Company has focused its research on 
the Connecticut and Delaware companies only. 

2
 Attachment A, State of Connecticut General Assembly, House Joint Resolution No. 565, 

Incorporating The Agawa Company and Amendment Thereto, June 30, 1893; Attachment B, 
State of Connecticut, Secretary of State Records, at 2-3 (Change of Name of The Agawa 
Company to The American Agricultural Chemical Company), Apr. 10, 1899. 

3
 Attachment C, Certificate of Incorporation, The American Agricultural Company (Delaware), 

Dec. 5, 1913, as amended June 23, 1930. 
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United States Federal Trade Commission report, the Delaware Company’s 
business was limited to producing plant food at four facilities it leased in 
California, North Carolina, and Ohio only.4   Neither the Delaware Company nor 
any other subsidiary of the Connecticut Company conducted fertilizer 
manufacturing operations in New York State.5 

In 1929, the Connecticut Company divested miscellaneous properties and 
interests in New York that were unrelated to its core fertilizer business.  These 
ventures included two wholly-owned New York subsidiaries—Herman Brand, Inc. 
and G. Selner Company, which were engaged exclusively in the collection 
(Herman Brand, Inc.) and rendering (G. Selner Company) of animal fats, bones, 
and grease.  On June 21, 1929, the Connecticut Company divested both of these 
subsidiaries along with the plant and equipment they operated, including a facility 
on Newtown Creek, to the Van Iderstine Company.6 

A year later, on June 30, 1930, the Connecticut Company conveyed certain other 
properties to the Delaware Company, including a former sales warehouse in the 
Newtown Creek area that apparently was not then in use.7  The consideration for 
that transfer included the Delaware subsidiary’s assumption of the Connecticut 
Company’s obligations under first-refunding mortgage bonds that had been 
issued several years earlier.8  Those mortgage bonds represented a significant 
impairment of capital that contributed to the Connecticut Company’s inability to 
declare dividends to its shareholders.   

The Connecticut Company’s Thirty-First Annual Report, for the fiscal year ended 
June 30, 1930, signaled that a capital readjustment plan may be advantageous 
to shareholders.  No such plan had been formulated or proposed, however, at 
the time of the partial sale of properties to the Delaware Company earlier that 

                                                      
4
 Attachment D, FTC, Report on the Fertilizer Industry, Aug. 19, 1916, at 196.  The tax laws at the 

time and the limited nature of the operations apparently made it impractical for the larger 
Connecticut Company to conduct business in these three states.  Id. at 180. 

5
 Id. at 198. 

6
 Attachment E, Agreement between the Connecticut Company and the Van Iderstine Company, 

June 21, 1929 (Exhibit A in the arbitration proceeding, In re Arbitration Between Van Iderstine Co. 
& Am. Agric. Chem. Co., (N.Y. Chamber of Commerce Mar. 3-18, 1931)) (from Columbia Univ. 
Rare Books & Manuscripts Library). 

7
 Attachment F, Recorded Indenture between the Connecticut Company, as Grantor, and the 

Delaware Company, as Grantee, June 30, 1930 (Book 3418, Page 249); see also Attachment G, 
Walter W. Brown, 1915 “Year Book” Authentic List of Fertilizer Manufacturers, at 102 (1915) 
(referring to the Greenpoint Warehouse in Long Island as a fertilizer sales facility); Attachment H, 
Board of Eng’rs for Rivers & Harbors War Dep’t, The Port of New York, Port Series No. 20, Part 
2, at 517 (1932) (showing that bulkhead at former Greenpoint facility was “[n]ot in use”). 

8
 Attachment I, Comm. on Stock List, NYSE, The American Agricultural Chemical Company, No. 

A-9557, Sept. 24, 1930, at 2.  There is no reason to believe that the Delaware Company broadly 
assumed other liabilities in connection with the conveyance of some, but not all, of the 
Connecticut Company’s properties.  Regardless, the parties could not have contemplated the 
transfer of liabilities under the Superfund law, which was enacted more than a half century later. 
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year.9  The Board of Directors of the Connecticut Company later announced a 
voluntary plan under which shareholders of the Connecticut Company could 
exchange their stock for newly issued shares of the Delaware Company.  That 
plan, which was outlined in a circular letter to shareholders dated September 18, 
1930,10 was never fully implemented.  Indeed, the Connecticut Company 
continued to exist until it was legally dissolved almost five years later on May 22, 
1935.11   

A letter dated May 23, 1935, from the Trustees in Dissolution of the Connecticut 
Company states that the Connecticut Company’s assets at the time of the 
dissolution consisted of 15,403 shares of the capital stock of the Delaware 
subsidiary and an unspecified amount of cash.  As part of the dissolution of the 
parent company, the capital stock of the Delaware Company was liquidated in a 
cash sale to others for $50 per share.  At least some of the proceeds from that 
cash sale were then distributed to the preferred shareholders of the Connecticut 
Company as an initial liquidating dividend.12   

After all known debts of the Connecticut Company had been paid and the 
statutory period for submitting claims had expired, the Connecticut Company’s 
remaining assets, which had been fully liquidated for cash, were distributed to its 
individual shareholders on or around May 29, 1936.13  Having been sold in 
anticipation of the Connecticut Company’s dissolution, the Delaware Company 
continued to exist as a separate entity unrelated to its former parent for another 
twenty-seven years.   

In 1963, a newly-formed subsidiary of Continental Oil called Fos-Kem Liquidation 
Corporation (“Fos-Kem”)14 acquired all or substantially all of the then-existing 
assets of the Delaware Company and agreed to assume certain liabilities existing 
at the time of closing.15  Fos-Kem was later renamed as American Agricultural 
Chemical Company (“ACC”).16  As discussed more fully in response to question 

                                                      
9
 Attachment J, Thirty-First Annual Report of The American Agricultural Chemical Co. for the 

Fiscal Year Ended June 30, 1930, at 9. 

10
 Attachment K, Letter to Stockholders, Sept. 18, 1930. 

11
 Attachment L, Letter from Hughes Mayo, Secretary and Treasurer of The American Agricultural 

Chemical Company (Delaware) to Chas. A. Day & Co., Mar. 18, 1958. 

12
 Attachment M, Letter from Trustees in Dissolution of The American Agricultural Chemical 

Company (Connecticut) to the Holders of Preferred Stock, May 23, 1935. 

13
 Attachment N, Notice of Final Liquidating Dividend to the Holders of Preferred Stock of The 

American Agricultural Chemical Company (Connecticut), May 29, 1936. 

14
 Attachment O, Delaware Certificate of Incorporation, Fos-Kem Liquidation Corporation, June 

12, 1963. 

15
 Attachment P, Asset Purchase Agreement, July 11, 1963, at ¶ 1(b)(ii) (assumption of liabilities 

“as the same shall exist at the Closing Date”). 

16
 Attachment Q, Certificate of Amendment of Certificate of Incorporation, Oct. 15, 1963. 
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4(a) below, none of the three parcels that make up the Facility in question was 
among the assets Fos-Kem/ACC acquired in 1963. 

As an asset purchaser, Continental Oil’s former subsidiary did not, in any event, 
succeed to unknown liabilities under CERCLA, a statute enacted some 
seventeen years after the transaction.  Moreover, the limited assumption of 
liabilities in the asset purchase agreement expressly applied only “as the same 
shall exist at the Closing Date” in 1963.  Fundamentally, that language cannot be 
read to apply to liabilities under a statute that was not only non-existent at the 
time, but also completely unforeseeable, based on properties and operations of 
sister companies that were either divested many decades earlier or never owned 
by the Delaware Company in the first place.17 

At the end of 1965, ACC was merged out of existence under Delaware law.  In 
January 1966, Continental Oil incorporated Agrico Chemical Company (“Agrico”) 
as a wholly owned subsidiary.18  Agrico thereafter operated as a separate 
division to consolidate the domestic plant food business of ACC and 
Continental’s former Mid-South Chemical Company Division.19  Agrico was later 
merged into Willchemco, Inc., a subsidiary of the Williams Companies 
(“Williams”), in connection with Conoco’s sale of all its plant food business and 
assets to Williams in 1972.20  The surviving company assumed the Agrico name 
and continues to exist today as an entity wholly unrelated to either 
ConocoPhillips Company or Phillips 66 Company.21 

b. Describe the 2002 merger of Conoco, Inc. and Phillips 
Petroleum Company and the provisions in the merger 
documents for addressing legacy liabilities of the constituent 
entities.  Provide a copy of merger documents relating to such 
legacy liabilities.  Provide a copy of all documents relating to 
liabilities associated with the former ownership or operation of 

                                                      
17

 See, e.g., Georgia-Pacific Consumer Prod. L.P. v. Int’l Paper Co., 566 F. Supp. 2d 246 
(S.D.N.Y. 2008) (pre-CERCLA agreement to assume all liabilities existing on the closing date did 
not include CERCLA liabilities, because CERCLA did not then exist). 

18
 Attachment R, Certificate of Incorporation, Agrico Chemical Company, Jan. 27, 1966. 

19
 Attachment S, Continental Oil Annual Report 1965, at 13. 

20
 Attachment T, Agreement of Merger—Agrico Chemical Company and Willchemco, Inc., June 

23, 1972; see also Attachment U, Briefly Told, L.A. Times, Feb. 3, 1972, at D9 ("Williams 
Companies completed the purchase of the Agrico Chemical division of Continental Oil . . . ."); The 
Williams Companies, Inc., Company Histories and Profiles (Williams “[a]dded Agrico Chemical 
Company, Continental Oil Company’s fertilizer subsidiary . . . and merged the two operations 
under the Agrico name.”), available at http://www.fundinguniverse.com/company-histories/The-
Williams-Companies-Inc-Company-History.html 

21
 Attachment V, Minnesota Secretary of State documents (listing Agrico Chemical Company 

(DE) as an active corporation in good standing, with an initial filing of May 3, 1971, under its 
previous name, Willchemco, Inc.).  The Williams Companies apparently sold Agrico to Freeport-
McMoRan Resource Partners Limited Partnership in1986.  See Attachment W, The Williams 
Companies 1986 Annual Report, at 2. 
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The American Agricultural Chemical Company and Agrico 
Chemical Company. 

Response 

As described in response to question 1(d) above, Conoco Inc. merged with and 
into Phillips Petroleum Company to form ConocoPhillips Company in 2002.  It 
would be unduly burdensome and should be unnecessary for Phillips 66 
Company or ConocoPhillips Company to search for and provide records related 
to the merger that occurred more than a decade ago.  There is no question that 
the surviving company became the legal successor to both Conoco Inc. and 
Phillips Petroleum Company.  Accordingly, Phillips 66 Company respectfully 
objects to this request for merger documents. 

As discussed in response to the preceding question, ConocoPhillips Company 
did not succeed to any liabilities associated with either of the former entities 
known as The American Agricultural Chemical Company.  Moreover, neither 
ConocoPhillips Company nor any of its predecessors ever owned or operated 
any portion of the Facility in question, either directly or through any subsidiary.  

c. Identify each site investigated, remediated or otherwise 
addressed under the jurisdiction of EPA or of any state or 
local environmental agency, including without limitation, the 
Agrico Chemical Company Superfund site in Pensacola, 
Florida where the Company (including its predecessor entities) 
was named as a responsible party or where the Company 
(including its predecessor entities) performed or participated 
in the performance of any response activities.  Please identify 
the site and the work done by the Company and provide a 
copy of each notice letter or notice of violation. 

Response 

Phillips 66 Company specifically objects to this question on the ground that it 
seeks information that is irrelevant, overbroad, and unduly burdensome.  It would 
take an extraordinary effort to locate every notice letter and catalogue detailed 
information regarding each property, including numerous gasoline service station 
facilities across the country, that ConocoPhillips Company or any of its 
predecessors ever investigated or remediated over the years.  Moreover, we are 
not aware of any other site ever investigated or remediated by ConocoPhillips 
Company or any of its predecessors that would have any bearing on the Facility 
at issue here. 

Subject to and without waiving any objections, Phillips 66 Company provides the 
following information regarding the so-called Agrico Chemical Company 
Superfund Site in Pensacola, Florida (the “Pensacola Site”).  Unlike the Facility at 
issue here, the Pensacola Site was among the properties Continental Oil’s 
former subsidiary acquired in 1963 as part of its acquisition of assets from the 
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Delaware Company.  Operations of the Pensacola Site reportedly continued from 
1963 until 1975, approximately three years after a subsidiary of the Williams 
Companies purchased Agrico and merged the company into itself.22  By contrast, 
neither Continental Oil nor its former Agrico subsidiary ever owned or operated 
any portion of the Facility in the Newtown Creek area now in question. 

Regarding the investigation and remediation of the Pensacola Site, Conoco 
participated with Agrico, which was then a division of Freeport-MacMoRan 
Resources, in performing a Remedial Investigation/Feasibility Study (“RI/FS”) 
pursuant to an Administrative Order on Consent dated September 29, 1989.  The 
RI/FS was completed in 1992.  Without admitting any liability, Freeport-
McMoRan’s Agrico and Conoco entered into a Consent Decree with EPA under 
which they conducted a soil cleanup consisting of excavation and 
solidification/stabilization of contaminated soil/sludge, and capping the 
soil/sludge with a multimedia cap.  The soil remedy, which was completed in 
1997, also included a slurry wall for containment of solidified material and 
institutional controls (i.e., security fencing and access restrictions).  In January 
1995, the Consent Decree was amended to include remedy design, monitoring 
well installation, and operation and maintenance of a groundwater monitoring 
network.  The selected remedy for groundwater for the Pensacola Site consists 
of monitored natural attenuation, which is ongoing. 

Please note that Conoco committed to participate in the investigation and 
remediation of the Pensacola Site at a time when the scope of CERCLA liability 
for a parent company was still unsettled.  In 1998, the United States Supreme 
Court unanimously held that a parent company cannot be held liable under 
CERCLA based on actions of its former subsidiaries absent a showing that the 
corporate form was being used for a wrongful purpose such as fraud.  United 
States v. Bestfoods, 524 U.S. 51, 61-63 (1998).  Notwithstanding that landmark 
ruling, Conoco and its successors have continued to honor their prior 
commitments concerning the Pensacola Site. 

d. Describe the relationship between the Company and the 
Williams Company with respect to The American Agricultural 
Chemical Company and Agrico Chemical Company. 

Response 

Please refer to the response to questions 1(e) and 2(a) above.   

e. Please identify any other entity not related to the Company 
who the Company believes may be responsible pursuant to 
CERCLA for contamination attributable to The American 
Agricultural Chemical Company/Agrico Chemical Company.  

                                                      
22

 Extensive background information and documents regarding the Pensacola Site are available 
on EPA Region IV’s Internet site.  See generally EPA Region IV, Agrico Chemical Company 
Superfund Site, at http://www.epa.gov/region4/superfund/sites/npl/florida/agricchemfl.html. 
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Please describe the basis for such belief and provide any 
documentation information supporting the Company’s belief. 

Response 

Please refer to the response to questions 1(e) and 2(a) above regarding the 
relevant corporate histories and to question 4(a) below regarding the three 
distinct portions of the Facility as defined in the information request.  As 
discussed, the Van Iderstine Company absorbed the business and assets of two 
of the Connecticut Company’s wholly owned subsidiaries, Herman Brand, Inc. 
and G. Selner Company, along with the so-called Preston Works portion of the 
defined Facility, in 1929.  The Delaware Company later acquired an unrelated 
portion of the Facility, as defined in the information request, and leased it to the 
predecessor of Pocahontas Coal Corporation, which exercised an option to 
purchase the parcel in 1941.  Phillips 66 Company does not have sufficient 
information to determine the extent to which Herman Brand, Inc., G. Selner 
Company, the Van Iderstine Company, Pocahontas Coal Corporation, or their 
successors may bear liability based on transactions involving them, their 
business operations, or assets after the divestitures in 1929 and 1941.  Both 
divestitures occurred long before a subsidiary of Continental Oil acquired the 
Delaware Company’s remaining assets in 1963. 

3. Future EPA Communications.  If the addressee of this letter requests 
that future communications from EPA regarding the Site be sent to a 
particular individual or office, provide the name, address, telephone 
number, e-mail address and capacity of such individual or office. 

Response 

Please direct any further communications regarding this matter to: 

 Steven L. Slagel 
 Senior Counsel 
 Phillips 66 Company 
 PWC.8119 Pinnacle 
 3010 Briarpark Drive 
 Houston, Texas  77042 
 Phone:  (832) 765-1217 
 E-mail:  Steven.L.Slagel@P66.com 
 
4. Ownership of the Facility: 

a. Identify the dates of acquisition, disposition and operation of 
the Facility by The American Agricultural Chemical Company 
and the identity and relationship, if any, between the transferor 
and transferee. 
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Response 

To be as thorough and diligent as possible in responding to this request, Phillips 
66 Company initiated a title search of each of the three parcels of the Facility in 
question and conducted considerable corporate history research from records 
obtained from Secretary of State offices, Internet sites, special collections in 
university archives, court records, and other publicly available sources.   

Please note that all of the documents Phillips 66 Company has located that 
contain any information on the three portions of the Facility at issue were 
obtained from public sources and are not business records of ConocoPhillips 
Company or any of its predecessors.  The transactions at issue occurred many 
decades ago and involve companies and properties that apparently were never 
part of ConocoPhillips Company’s holdings or operations.  As a result, it is not 
surprising that we have been unable to locate documents in our corporate files 
that may be responsive to this request.   

As noted in response to question 2(a) above, none of the three parcels that make 
up the Facility in question was among the assets Continental Oil’s Fos-Kem/ACC 
subsidiary acquired in 1963.  For each parcel of the Facility, the information 
Phillips 66 Company has gathered from its external research is described below. 

37-90 Newtown Creek Parcel—Lot 272 

Based on recorded title documents, it appears that the parcel located at 37-90 
Newtown Creek (Borough of Queens, Block 312, Lot 272), Long Island, New 
York, was never owned nor operated by either the Connecticut or Delaware 
Company at any time.23  Rather, this lot was part of the extensive holdings and 
rendering operations of the Van Iderstine Company and its successor, Darling-
Delaware, Inc., for more than 70 years, from 1907 until 1979.24 

3798 Railroad Avenue Parcel—Lot 279 

The property located at 3798 Railroad Avenue (Borough of Queens, Block 312, 
Lot 279) in Long Island was never transferred to, and thus never owned nor 
operated by, the Delaware Company.  Moreover, it was not part of the assets 
Continental Oil’s former subsidiary purchased in 1963.  

On May 15, 1900, the Connecticut Company acquired a portion of the property 
located in current Lot 279 along Newtown Creek, including the phosphate, glue, 

                                                      
23

 Attachment X, NETR – Real Estate Research & Information, Historical Chain of Title Report, 
37-90 Newton Creek, Block 312, Lot 272, Long Island, New York. 

24
 Id.; see also Newtown Creek Alliance, Former Van Iderstine Rendering Plant, at 

http://habitatmap.org/markers?marker_id=1663-former-van-iderstine-rendering-plant (noting that 
Lot 272 was within the larger footprint of the Van Iderstine rendering plant). 
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and rendering works formerly owned by Preston Fertilizer Company.25  The 
Preston Fertilizer Company apparently was a separate operating subsidiary of 
the Connecticut Company.26   

A 1915 Sanborn map identifies this portion of the property as the American 
Agricultural Chemical Company’s Preston Works, built in 1912.27  As reflected in 
historic documents obtained from the Columbia University Rare Books and 
Manuscripts Library, the so-called Preston Works was a separate business unit 
or division of the Connecticut Company,  distinct from the company’s core 
fertilizer business. 28 

The operations of the Preston Works were conducted through two subsidiaries of 
the Connecticut Company—Herman Brand, Inc. and G. Selner Company, both of 
which were incorporated under the laws of New York.29  The separate business 
of these two subsidiaries involved the collection and rendering of animal fat, 
bone, and grease—the very same business conducted by the Van Iderstine 
Company on either side of the Preston Works parcel.30 

On August 18, 1917, the Van Iderstine Company sold to the Connecticut 
Company a small strip of land on an adjoining parcel, reserving a perpetual 
easement for Van Iderstine to construct foundations, piers, or other substructures 
for its benefit or to support buildings, fences, or other structures on Van 
Iderstine’s neighboring property.31 

                                                      
25

 Attachment Y, Recorded Indenture between Preston Fertilizer Co., as Grantor, and the 
Connecticut Company, as Grantee, May 15, 1900 (Book 1239, Page 21); see also Attachment Z, 
The American Agricultural Chemical Co., Cost of Property Purchased, July 30, 1903, at 40-41 
(from oversized accounting ledger in the archives of the University of South Florida Library, 
Special Collections). 

26
 Attachment AA, FTC, Report of the Federal Trade Commission on the Fertilizer Industry, Mar. 

3, 1923, at 14. 

27
 Attachment BB, Environmental Data Resources Inc., Certified Sanborn Map Report, 3798 

Railroad Ave., Long Island, N.Y., Oct. 31, 2013, at 36 (1915 Sanborn Map). 

28
 Attachment E, supra, at 1.  The Preston Works was also the name of the rendering plant that 

the Connecticut Company owned, but apparently did not operate, in Lot 279.  Attachment DD, 
Arbitration Transcript, Vol. 2, Testimony of Albert C. Hornberger, In re Arbitration Between Van 
Iderstine Co. & Am. Agric. Chem. Co., Mar. 4, 1931, at 158, 165 (N.Y. Chamber of Commerce). 

29
 Attachment E, supra, at 1; see also Attachment CC, Arbitration Transcript, Vol. 1, In re 

Arbitration Between Van Iderstine Co. & Am. Agric. Chem. Co., Mar. 3, 1931, at 30 (N.Y. 
Chamber of Commerce). 

30
 A certified Sanborn map shows that the adjoining property to the north had been the site of the 

Peter Van Iderstine Grease Rendering Factory since at least 1898.  See Attachment BB, supra, 
at 37 (1898 Sanborn Map).  A 1915 map shows that the Preston Works property was flanked on 
both sides by Van Iderstine’s rendering operations.  Id. at 36 (1915 Sanborn Map). 

31
 Attachment EE, Recorded Indenture between the Van Iderstine Company, as Grantor, and the 

Connecticut Company, as Grantee, Aug. 18, 1917 (Book 2146, Page 69). 
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On June 29, 1929, the Van Iderstine Company completely absorbed the 
Connecticut Company’s Preston Works division, including the business and 
assets of both Herman Brand, Inc. and G. Selner Company.32  As Van Iderstine’s 
president later recalled, 

In 1929 I [C.A. Alling] was a personal friend of Mr. Burton who was 
president of the American Agricultural Chemical Company.  The 
company was chiefly in the fertilizer business and Burton decided 
to clean out a number of sidelines, one of which was the rendering 
business.  

In 1929 The Van Iderstine Company bought the A.A.C. plant and 
rendering business in Long Island City which was sandwiched 
between Van Iderstine’s two plants. . . .33 

In a 1931 arbitration between the parties arising out of the transaction, the 
Connecticut Company’s counsel explained that: 

Now, this contract had been preceded by negotiations 
between the parties, which extended I think over a couple of 
months.  The contract itself was not signed until June 21, 1929.   
The facts are that the business, apart from the real estate and 
plant and the tangible assets, — that the business which was sold 
was the business of two subsidiary companies of The American 
Agricultural Chemical Company.  I think one company was the 
Brand Company.  . . . 

THE ARBITRATOR:  Do you mean [Herman] Brand, 
Incorporated? 

MR. MILLER:  Yes, [Herman] Brand, Incorporated; and the 
other was the G. Selner Company.  Those were both wholly 
owned subsidiaries of The American Agricultural Chemical 
Company. . . .34  

Herman Brand, Inc. apparently operated the collecting business and G. Selner 
ran the Preston Works rendering plant.35  The Van Iderstine Company took over 

                                                      
32

 Attachment E, supra, at 5 ¶ 5; Attachment FF, Recorded Indenture between the Connecticut 
Company, as Grantor, and the Van Iderstine Company, as Grantee, June 28, 1929 (Book 3312, 
Page 300). 

33
 Attachment GG, Darling-Delaware Co., Darling-Delaware Centenary 83-84 (1981). 

34
 Attachment CC, supra, at 30 (emphasis added). 

35
 See Attachment DD, supra, at 165 (stating that “Preston” was synonymous with “Selner,” 

suggesting that G. Selner Co. ran the Preston Works rendering operations); see also Attachment 
HH, Records of Herman Brand, Inc. Loan to Solomon Meat Supply, Inc., May 21-22, 1929 
(Unmarked Exhibit in Arbitration, In re Arbitration Between Van Iderstine Co. & Am. Agric. Chem. 
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both companies, including all of their business, properties, and accounts.  In 
addition, the Van Iderstine Company obtained the “sole and exclusive right to use 
the name ‘Preston’ in connection with said business and any trademarks or trade 
names owned by Herman Brand (Inc.), G. Selner Co. and The Preston Works.”36  
As provided in the contract, Van Iderstine thereby acquired a “business regularly 
carried on” as a going concern.37 

The Van Iderstine Company and its merger successor, Darling-Delaware 
Company, continued to own and operate the rendering business it absorbed on 
the Preston Works parcel for at least another fifty years after the 1929 takeover.38  
We are not aware of any other business relationship between the former 
Connecticut Company and Van Iderstine or Darling-Delaware.   

Having been absorbed by the Van Iderstine Company in 1929, Herman Brand, 
Inc. and G. Selner Company were, at most, former sister companies of the 
Delaware Company.  The Delaware Company never held the stock of either 
company and was not involved in the animal fat collecting and rendering 
business in Long Island.   

Moreover, the rendering and collection business and properties that Van 
Iderstine absorbed in the 1929 transaction with the Connecticut Company were 
not part of, nor in any way related to, the fertilizer assets Continental Oil’s former 
subsidiary acquired from the Delaware Company sixty-four years later.   

38-20 Newtown Creek Parcel—Lot 280 

On August 2, 1905, the Connecticut Company acquired title to a separate parcel 
approximately rectangular in shape between Newtown Creek and Review 
Avenue from George F. and Grace B. Piper, husband and wife, and Walter D. 
Douglas, a single man.39  The Pipers and Mr. Douglas had many business 
interests, but they apparently were not affiliated with the Connecticut Company or 
its operations.40  

                                                                                                                                                              
Co., Mar. 3-18, 1931 (N.Y. Chamber of Commerce)) (from Columbia Univ. Rare Books & 
Manuscripts Library). 

36
 Attachment E, supra, at 5 ¶ 5. 

37
 See id. 

38
 See Attachment II, Letter of Patent issued to the Van Iderstine Company, recorded Aug. 8, 

1939 (Book 4072, Page 173); Attachment JJ, Recorded Indenture between Darling-Delaware Co, 
successor-by-merger to the Van Iderstine Company, as Grantor, and Carl A. Capasso, as 
Grantee, Apr. 12, 1979 (Book 1155, Page 1030). 

39
 Attachment KK, Recorded Indenture between Walter D. Douglas and George F. & Grace B. 

Piper, as Grantors, and the Delaware Company, as Grantee, Aug. 2, 1905 (Book 1383, Page 
423). 
40

 See, e.g., Attachment LL, Searchlight for Titanic Too Late, Chicago Daily Tribune, Apr. 21, 
1912, at 3 (Walter D. Douglas, who perished aboard the Titanic, was director of the Quaker Oats 
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Railroad tracks bisected the rectangular parcel into two distinct parts.  One 
portion was located within the boundaries of current Lot 280 and the other in an 
upland area now considered part of Lot 69.  A 1915 Sanborn map identifies the 
portion of the property located southwest of the rail line, in what is now Lot 280, 
as the Connecticut Company’s “Greenpoint Ware House.”   The upland parcel is 
shown as unoccupied.41 

The Connecticut Company apparently used the warehouse parcel as a sales 
storage facility for fertilizer,42 but never used the upland parcel at all.43   On 
August 18, 1917, the Connecticut Company conveyed part of the land to the Van 
Iderstine Company and granted Van Iderstine a perpetual easement over other 
portions of its property.44  Three years later, the Connecticut Company reportedly 
transferred a strip of land sixteen feet wide along the railroad right-of-way to the 
Long Island Railroad Company in fee simple and free from any reservations or 
encumbrances.45  

On June 30, 1930, nearly five years before the Connecticut Company was legally 
dissolved, the Delaware Company purchased the former warehouse property 
and vacant upland parcel from its parent company.46  Less than a year later, the 
Delaware Company sold the southern half of the upland tract to Triplex Oil 
Refining Company.47  The other half of that upland property, which the Delaware 
Company never used for any purpose, remained vacant with no building or 
structure of any kind until it was sold to Triplex Oil Refining in 1938.48   

                                                                                                                                                              
Company); History of Bushaway Road and Its Neighborhood, Sept. 2009, at 10 (noting early 
history and business interests of the Piper family), at https://www.soc.umn.edu/~rea/documents/ 
large%20bushaway%20files/Bushaway%20history%20with%20cover%2012sep09%20.pdf. 

41
 Attachment BB, supra, at 36 (1915 Sanborn Map). 

42
 Attachment G, supra, at 102 (showing Greenpoint Warehouse as a sales facility). 

43
 Attachment BB, supra, at 35-36 (1915 and 1928 Sanborn Maps, showing no use of upland 

parcel). 

44
 Attachment MM, Recorded Indenture between the Connecticut Company, as Grantor, and the 

Van Iderstine Company, as Grantee, Aug. 18, 1917 (Book 2142, Page 106). 

45
 Attachment NN, Record of Controversy Submitted Under Civil Practice Act, Am. Agric. Chem. 

Co. v. Pocahontas Coal Corp. (N.Y. Sup. Ct. App. Div. 1939), at 4 ¶ 5 (copied from original court 
files). 

46
 Id. at 5 ¶ 7; Attachment F, supra. 

47
 Attachment NN, supra, at 5-9, ¶ 8; Attachment OO, Recorded Indenture between the Delaware 

Company, as Grantor, and Triplex Oil Refining Company, as Grantee, May 1, 1931 (Book 3480, 
Page 504). 
48

 Attachment NN, supra, at 9, 11, ¶¶ 9, 15.  The upland parcel is not, in any event, part of the 
Facility as defined in the information request.  Further, it appears that the upland parcel was 
never operated by the Delaware Company nor anyone else in the short time the Delaware 
Company held title to the property.  Moreover, the upland parcel was not among the assets 
Continental Oil’s Fos-Kem/ACC subsidiary acquired from the Delaware Company in 1963. 
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A United States government report from 1932 shows that the bulkhead on 
Newtown Creek was not in use, suggesting that both the upland and former 
warehouse parcels were unoccupied after the Delaware Company acquired 
title.49  On February 20, 1934, Avers Fuel Corporation leased the former 
warehouse parcel from the Delaware Company, with an option to purchase the 
land, for use as a coal yard.50  Pocahontas Coal Corporation later succeeded 
Avers Fuel as lessee.51   On February 20, 1941, Pocahontas Coal purchased the 
property from the Delaware Company.52  In 1955, Pocahontas Coal sold the 
property to the Van Iderstine Company,53 which retained control of the lot for the 
next fourteen years.54  The parcel south of the railroad tracks was thus an asset 
of Van Iderstine, not the Delaware Company, when Continental Oil’s former 
subsidiary acquired the Delaware Company’s remaining assets in 1963.   

b. Provided a copy of all deeds evidencing the acquisition or 
disposition of the Facility and of all leases relating to the 
operation of the Facility. 

Response 

Copies of all relevant deeds obtained from the county recorder’s office as well as 
the lease copied from the court files of the New York Supreme Court, Appellate 
Division, in American Agricultural Chemical Co. v. Pocahontas Coal Corp., are 
referenced above and included as attachments to this response. 

5. Operations at the Facility. 

a. Please identify the principal business operations conducted 
by The American Agricultural Chemical Company during the 
years 1900 through 1932. 

Response 

Phillips 66 Company has only limited, second-hand information regarding the 
business operations of the two companies formerly known as The American 
Agricultural Chemical Company.  The thirty-two year time frame encompassed by 

                                                      
49

 Attachment H, supra, at 517. 

50
 Attachment NN, supra, at 10 ¶ 11 and attached Ex. A, Indenture of Lease and Option to 

Purchase, Feb. 20, 1934; Attachment PP, Leases on Newtown Creek, N.Y. Times, Mar. 28, 1934, 
at 42; Attachment QQ, Improvement, Due in Industrial Areas; Some Recent Waterfront Deals 
Reviewed, N.Y. Times, Jan. 6, 1935, at RE1-2. 

51
 Attachment NN, supra, at 10 ¶ 12 and attached Ex. B, Assignment of Lease, Aug. 2, 1937; Am. 

Agric. Chem. Co. v. Pocahontas Coal Corp.,10 N.Y.S.2d 298 (App. Div. 1939). 

52
 Attachment RR, Indenture between the Delaware Company, as Grantor, and Pocahontas Coal 

Corp., as Grantee, Feb. 20, 1941 (Book 4346, Page 546). 

53
 Attachment SS, Indenture between Pocahontas Coal Corp., as Grantor, and the Van Iderstine 

Co., as Grantee, Sept. 28, 1955 (Book 6814, Page 260). 

54
 Attachment JJ, supra. 
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this request ended more than three decades before Continental Oil’s Fos-Kem 
subsidiary acquired assets from the Delaware Company in 1963.  Moreover, 
those assets did not include any portion of the Facility at issue. 

Based on the information currently available, it appears that the principal 
business of both the Connecticut Company and the Delaware Company prior to 
1932 involved the manufacture and sale of fertilizer for agricultural purposes.  
Notably, the Delaware Company did not exist until 1913, and thus could not have 
had any operations before then.   

b. Please identify all business operations conducted at the 
Facility by The American Agricultural Chemical Company 
between the years 1900 and 1932. 

Response 

Please refer to the response to questions 2(a), 4(a), and 5(a) above.  Phillips 66 
Company has no other knowledge, information, or documentation regarding 
business operations, if any, of either the Connecticut or Delaware Company at 
any of the parcels in question during the thirty-two-year timeframe of this request.   

c. Please identify all products produced, manufactured, 
assembled or otherwise made available for sale at or from the 
Facility and identify the markets into which those products 
were sold or traded. 

Response 

Please see the response to questions 2(a), 4(a), and 5(a) above.  Neither 
ConocoPhillips Company nor any of its predecessors ever owned or conducted 
any operations at the Facility.  Moreover, Phillips 66 Company has no 
knowledge, information, or documentation regarding the products, if any, ever 
produced, manufactured, or made available for sale at or from any portion of the 
Facility. 

d. Identify all products produced, manufactured, assembled or 
otherwise made available for sale by The American 
Agricultural Chemical Company at any of its plants between 
the years 1900 and 1932. 

Response 

Please see the response to questions 2(a), 4(a), and 5(a) above.  Phillips 66 
Company does not have knowledge, information, or documentation sufficient to 
identify any particular products produced, manufactured, assembled or otherwise 
made available at the Facility or any other plant operated by the Connecticut 
Company or the Delaware Company during the thirty-two-year timeframe 
encompassed by this request. 
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6. Facility Plan and Historic Maps, Drawing, Surveys and Photographs 
of the Facility. 

a. Facility Plan.  Please provide a Facility Plan, if in the 
possession of the Company, showing, to the extent known: 
 
i. Buildings and improvements, 
ii. Bulkheads, 
iii. Ship loading and unloading and vehicle loading and 

unloading areas, 
iv. Sanitary and storm sewers, 
v. Below-ground infrastructure including tanks and pipes, 
vi. Above-ground infrastructure including tanks, spill 

containment facilities and pipes, 
vii. Over-water or in-water facilities (e.t., piers, docks, 

cranes), and 
viii. Discharge facilities including pipes discharging to 

Newton Creek or NYC sewers and other discharge 
features. 

Response 

With the exception of Sanborn maps, which are included in Attachment BB, 
Phillips 66 does not possess any plans, maps, diagrams, surveys, photographs, 
or similar documents depicting the Facility in question or operations at the Facility 
at any time. 

b. Historic Photos, Maps, Surveys, Etc.  Please provide such 
other maps, drawings, surveys (including Sanborn maps) and 
historic photographs (including aerial photos) in the 
Company’s possession which provide information relevant to 
the layout, construction, processes, bulkheads, or vehicle 
activities (washing, servicing, fueling or storage), or other 
operations at the Facility. 

Response 

Please refer to the response to question 6(a) above. 

7. Current and Historic Depiction of the Facility. 

a. Provide a copy of schematic drawings or plans, in the 
Company’s possession, depicting the manufacturing 
processes and infrastructure employed in operations at the 
Facility. 

Response 

Please refer to the response to question 6(a) above. 
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b. Provide such other drawings, maps, photographs and surveys, 
including, for example, Sanborn maps of the Facility, in the 
Company’s possession showing features of the Facility etiher 
before or during the time of ownership or operation that would 
provide an understanding of the configuration of and 
operations at the Facility. 

Response 

Please refer to the response to question 6(a) above. 

8. Bank Erosion, Overland Transport and Overwater Activities at or 
From the Facility to Newtown Creek.  

a. Description of Bulkheads and Bank Stabilization.  Describe all 
bank stabilization systems at the Facility, including bulkheads, 
rip rap, vegetation or other systems, and the construction 
materials and mode of construction used.  Identify on the 
Facility Plan the extent and type of shoreline stabilization at all 
areas of the Facility.  Sate whether there has been or whether 
there is any ongoing bank erosion, and identify on the Facility 
Plan the location of shoreline erosion.  Identify the Company’s 
role and responsibility in building and maintaining the 
bulkheads and other shoreline stabilization systems.  Describe 
the system, if any, for preventing materials upland of the 
bulkhead from releasing into Newtown Creek.  State whether 
there are weep holes or gaps or openings in the bulkheads or 
shoreline stabilization systems and, if so, whether upland 
storm water, Facility materials or water from Newtown Creek 
passes through the bulkhead or shoreline stabilization system. 

Response 

Please refer to the responses to questions 2(a) and 6(a) above.  ConocoPhillips 
Company and its predecessors never owned nor conducted any operations at 
the Facility and thus had no role in, or responsibility for, building and maintaining 
bulkheads or other shoreline stabilization systems, if any, at the Facility.  
Moreover, Phillips 66 Company does not possess any Facility Plan and has no 
knowledge, information, or other documentation that may be responsive to this 
request. 

b. Documents Relating to Bank Stabilization. 
 

i. Provided a complete set of construction drawings and 
specifications relating to bulkheads and other bank 
stabilization systems. 
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ii. Identify all permits issued to the Company for bulkheads 
or other bank stabilization systems and provide a copy 
of all permits and permit applications. 

iii. Provide a copy of all correspondence with regulatory 
authorities relating to bulkheads and bank stabilization, 
including without limitation, notices of violation and 
their disposition. 

iv. Provide a copy of all studies, reports or plans relating to 
the construction, repair or maintenance of bulkheads 
and other shoreline stabilization systems. 

v. Provide a copy of all contracts and invoices with third 
parties relating to repair or maintenance of bulkheads 
and other bank stabilization systems. 

Response 

Please refer to the response to question 8(a) above.   

9. Outfalls into Newton Creek.  Identify and show on the Facility Plan all 
outfalls or discharge points from the Facility into Newton Creek, 
including location of outfall, gallons per day and source of influent to 
Newton Creek. 

Response 

Please refer to the response to question 8(a) above.  Phillips 66 Company does 
not have any knowledge, information, or documents regarding outfalls or 
discharge points, if any, from any portion of the Facility into Newton Creek. 

10. Construction, Excavation and Land Filling Activities. 

a. Describe all construction, excavation, and land fill activities 
undertaken by the Company at the Facility, including without 
limitation removal or installation of underground or above 
ground infrastructure.   

Response 

Neither ConocoPhillips Company nor any of its predecessors ever undertook any 
construction, excavation, or landfill activities at the Facility.  Please also refer to 
the response to questions 2(a) and 4(a) above. 

11. Facility Storm Water Drainage. 

a. Describe how storm water was managed and drained at the 
Facility and depict on the Facility Plan all drainage flow and 
drainage infrastructure including all receiving facilities for 
storm water.  Separately explain and depict point source 
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drainage through pipes or other conveyances as well as sheet 
flow or surface water runoff. 

Response 

Please refer to the responses to questions 2(a), 6(a), and 8(a) above.  
ConocoPhillips Company and its predecessors never owned, occupied, or 
conducted any operations at the Facility.  Moreover, Phillips 66 Company does 
not possess any Facility Plan and has no knowledge, information, or other 
documentation that may be responsive to this request. 

b. Provide a copy of all drainage studies, report or plans for all 
periods during the Company’s ownership, operation or 
occupancy of the Facility. 

Response 

Please refer to the response to question 11(a) above. 

c. Identify on the Facility Plan elevations of the Facility relative to 
Newton Creek.  State whether elevations have changed during 
the period of the Company’s ownership or operation of the 
Facility and describe all such changes. 

Response 

Please refer to the response to question 11(a) above. 

12. Facility Process Water Management.  Identify all waste water 
streams, other than sanitary waste water from rest rooms that is 
generated at the Facility, and identify the activities generating such 
waste water.  Describe how process waste water is managed at the 
Facility and depict on the Facility Plan all process and waste water 
treatment and disposal facilities.  If waste water facilities have 
changed over the years of the Company’s ownership or operations, 
describe infrastructure changes and the dates such changes were 
placed into use.  Identify and provide a copy of all permits for 
management or drainage of process waste water.  Provide a copy of 
all data from sampling discharges of waste water, including all data 
from sampling any process or business waste stream currently or 
formerly generated at the Facility.  Provide a copy of all waste water 
management and drainage studies, reports or plans for all periods 
during the Company’s ownership or occupancy of the Facility. 

Response 

Please refer to the response to question 11(a) above. 
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13. Connections to New York City sewer system. 

a. State whether the Facility is or was connected to the New York 
City sewer during the Company’s ownership or operation and 
the date that the Facility was first connected. 

b. Identify the waste steams (sanitary, storm water, process 
water), if any, connected to the New York City sewer. 

c. Identify all liquid waste streams not connected to the New 
York City sewer and describe disposal of such waste streams. 

d. State whether the Facility ever discharged any liquid wastes 
other than to the New York City sewer system and, if so, 
provide details on such discharges. 

e. State whether the Facility participated in the New York City 
pretreatment program, and whether the Company has even 
been classified as a significant industrial user. 

f. Provide copies of all permits and permit applications for New 
York City Industrial Wastewater discharge permits. 

g. Provide copies of all notices of violations, correspondence, 
hearing transcripts and dispositions relating to the Company’s 
use of the New York City sewer system. 

h. Provide copies of all surveys, reports or analyses delineating 
or characterizing the Company’s liquid wastes. 

Response 

Please refer to the responses to questions 2(a), 6(a), 8(a), and 11(a) above.  
ConocoPhillips Company and its predecessors never owned, occupied, or 
conducted any operations at the Facility.  Moreover, Phillips 66 Company has no 
knowledge, information, or other documentation responsive to the requests 
contained in any of the subparts to question 13. 

14. Other Newtown Creek Properties.  Please identify each Other 
Newtown Creek Property (see Definition number 9.b for “Other 
Newtown Creek Property”), if any, currently or formerly owned or 
operated by the Company (including any predecessor or affiliate (see 
Definition 8)), including: 

a. Nature of the Company’s interest in each Other Newtown 
Creek Property. 

b. Corporate identity of the entity that holds or held such 
interest. 

c. Address, Borough, Block and Tax Lot Identification of each 
Other Newton Creek Property. 
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d. The principal business and each other line of business 
conducted at each Other Newtown Creek Property. 

e. All deeds evidencing the acquisition or disposition of the 
Facility and all leases relating to the operation of the Facility, 
and provide copies of such deeds and leases. 

Response 

Phillips 66 Company is not presently aware of the existence of any Other 
Newtown Creek Property as defined in the information request.  Please also refer 
to the response to question 2(a) above. 

15. Storage and Combustion of Coal.  Did the operations at the Facility 
include the storage or combustion of coal during the time of 
ownership or operation by The American Agricultural Chemical 
Company?  If your answer is yes, please respond to the following 
requests for information and identify the following for all periods of 
time related to the responses: 

a. The purpose for which coal was present at the Facility. 

b. The annual volume and type or types of coal (i.e. bituminous, 
anthracite, etc.) handled at the Facility. 

c. The location and manner of coal storage at the Facility. 

d. The coal storage, shipment and transfer locations on the 
Facility Plan. 

Response 
 
Please refer to the responses to questions 2(a) and 6(a) above.  ConocoPhillips 
Company and its predecessors never owned, occupied, or conducted any 
operations at the Facility.  Moreover, Phillips 66 Company does not possess any 
Facility Plan and has no knowledge, information, or other documentation 
regarding whether or to what extent coal was ever stored or combusted at the 
Facility. 
 
16. Bulk Storage Containers. 

a. If the Facilities has or had bulk storage of petroleum or 
chemicals, please show the location of each storage tank on 
the Facility Plan and describe each tank by volume, 
construction materials, spill prevention and containment 
systems and whether it is located above- or below-ground. 
Identify the materials currently and historically stored in each 
tank, including the types of petroleum products and additives 
handled at any time during the operation of the Facilities, and 
identify the purpose and use of such stored materials at the 
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Facility. Provide a copy of the material safety data sheet 
(‘MSDS”) for each such material. 

b. Provide all documents related to permitting, inspection, 
maintenance, cathodic protection, product inventory levels, 
spills, cleaning and closure of such tanks and correspondence 
between the Company and regulatory authorities concerning 
the storage tanks. 

Response 

Please refer to the responses to questions 2(a) and 6(a) above.  ConocoPhillips 
Company and its predecessors never owned, occupied, or conducted any 
operations at the Facility.  Moreover, Phillips 66 Company does not possess any 
Facility Plan and has no knowledge, information, or other documentation that 
may be responsive to any of the subparts of question 16. 

17. Chemicals and Other Materials Used, Produced and Generated at the 
Facility.  Identify the compounds and chemicals received, stored and 
used at the Facility and the purpose that the compounds and 
chemical were acquired. 

a. For receipt of materials, please identify all such materials, 
being specific in identifying such each item including brand 
name of any chemical or, if generic, the identity and 
description of such each material, the purpose for which it was 
received and the process in which it was employed. Please 
provide copies of MSDSs for each such chemical. Identify the 
annual volume of receipt of such materials. 

b. Identify all products produced at the Facility or shipped from 
the Facility and, if applicable, provide copies of MSDSs. 
Identify the approximate annual volume of production at the 
Facility by product line. 

c. Describe in detail how and where the hazardous substances, 
hazardous wastes, and industrial wastes are or were 
generated at the Facility and how they were disposed. For 
each disposal location and method, state the nature and 
quantity or the material disposed on an annual basis. 

Response 

Please refer to the responses to questions 2(a) and 6(a) above.  ConocoPhillips 
Company and its predecessors never owned, occupied, or conducted any 
operations at the Facility.  Moreover, Phillips 66 Company does not have any 
knowledge, information, or documentation that may be responsive to any of the 
subparts of question 17. 
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18. Oil/Water Separators.  Identify all oil/water separators at the Facility 
during the ownership or operation of the Facility by The American 
Agricultural Chemical Company, including dates of installation, 
dates of replacement or major modification, purpose of installation 
and source of influent, and location of discharge. Provide a copy of 
each permit and permit application, influent and effluent sampling 
results and copies of all submissions to federal, state, city or county 
environmental agencies or public health agencies relating to 
oil/water separators. 

Response 

Please refer to the responses to questions 2(a) and 6(a) above.  ConocoPhillips 
Company and its predecessors never owned, occupied, or conducted any 
operations at the Facility.  Moreover, Phillips 66 Company does not have any 
knowledge, information, or documentation that may be responsive to this 
request. 

19. Civil Litigation, Administrative Enforcement and Criminal Matters: 

a. Has the Company been a party to any litigation or involved in 
any other claim where an allegation by or against the 
Company included environmental contamination of Newtown 
Creek or contamination of the Facility or any other upland 
property within one thousand five hundred feet from Newtown 
Creek (whether or not such other property was owned or 
operated by the Company and whether the claim was based on 
the Company’s alleged ownership, operation, transporter 
status, or arranger relationship to the Facility or some other 
basis)?  If yes, identify such litigation or claim, briefly describe 
the allegation by or against the Company, the status of the 
litigation or claim, and provide a copy of the pleadings and any 
settlement agreement or court order. 

Response 
 
ConocoPhillips Company is one of more than 50 third-party defendants in two 
lawsuits involving alleged contamination of upland properties located at 37-80 
and 37-88 Review Avenue, Queens, New York. 55  The third-party complaints 
allege that ConocoPhillips Company is among many businesses that generated 
materials that were transported to or disposed of at a waste oil recycling and 
storage facility on one of the parcels sometime between 1970 and 1981.  

                                                      
55

 See DMJ Assocs., L.L.C. v. Capasso, et al., No. CV 97 7285 (DLI) (RML) (E.D.N.Y); Phoenix 
Beverages, Inc., et al. v. ExxonMobil Corp., et al., No. 1:12-CV-03771 (PKC) (JO) (E.D.N.Y.).  The third-
party complaints against ConocoPhillips Company and others in both of these actions are included as 
part of Attachment TT hereto, along with the answers in which ConocoPhillips Company expressly 
denied any liability.   
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ConocoPhillips Company has expressly denied any liability in these actions.  The 
lawsuits do not, in any event, have any bearing on the Newtown Creek 
Superfund Site or the Facility at issue here. 
 

b. Without limitation, include in your response to subparagraph a 
above, any claims involving owners, operators, transporters or 
generators involved with the Facility after the time that The 
American Agricultural Chemical Company owned and 
operated the Facility, including claims relating to the Estate of 
Carl Capasso or to a company identified as Quanta Resources. 

Response 
 
Please see the response to question 19(a) above. 
 

c. Has the Company been identified by EPA or by any New York 
State or New York City agency as a party responsible for 
environmental contamination at or from the Facility upland 
property within the Newtown Creek drainage basin whether or 
not such other property was owned or operated by the 
Company (whether the claim was based on the Company’s 
alleged ownership, operation transporter status, or arranger 
relationship to the facility or some other basis)?  If yes, state 
the Company’s understanding of the basis for such notice of 
responsibility and provide a copy of any correspondence, 
orders or agreements between the Company and the 
governmental agency. 

Response 

A diligent search of company records did not reveal any such notice of 
responsibility or other identification issued to ConocoPhillips Company or any of 
its predecessors at any time.  Phillips 66 Company is not presently aware of any 
basis for such a notice or identification.   
 

d. Has the Company or an employee, contractor or agent ever 
been accused of any criminal violation relating to illegal 
disposal or any other environmental matter in connection with 
any activity or operation at the Facility?  If so, describe the 
disposition of such accusation and provide details on such 
accusation. 

Response 
 
A diligent search of company records did not reveal any such accusation against 
ConocoPhillips Company or any of its predecessors at any time.  Further, Phillips 
66 Company is not presently aware of the basis for such an accusation. 
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20. Insurance and Indemnification. 

a. Provide a schedule of liability insurance policies that may 
provide coverage to the Company for environmental liability 
associated with Newtown Creek. 

Response 
 
Phillips 66 Company is not aware of any potentially applicable liability insurance 
policy that may provide coverage with respect to this matter. 
 

b. Identify each entity that may have a duty to indemnify the 
Company for any potential environmental liability in 
connection with Newtown Creek, identify the circumstances 
giving rise to the indemnity, and provide a copy of any 
document that reflects a requirement to so indemnify the 
Company. 

Response 
 
In connection with a corporate repositioning in 2012, Phillips 66 Company 
assumed the downstream, petroleum and refining business formerly conducted 
by ConocoPhillips Company and is now the relevant legal entity with respect to 
this matter.  Phillips 66 Company is not aware of any agreement by which any 
other party may be obligated to indemnify it with respect to the Site or issues 
raised in this request. 
 

c. Identify each entity that the Company has agreed to indemnify 
for any potential environmental liability in connection with 
Newtown Creek.  Provide a copy of any document that reflects 
a requirement to indemnify by the Company. 

Response 
 
None. 
 

21. Financial Information:  Provide a copy of the Company’s public 
financial statements for its most recent fiscal year. 

Response 
 
The most recent public financial statements for Phillips 66 Company and 
ConocoPhillips Company are readily available on the Internet and may be 
downloaded from http://www.phillips66.com/EN/investor/financial_reports/Pages/ 
index.aspx and http://www.conocophillips.com/investor-relations/Pages/ 
default.aspx. 
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GENERAL ASSEMBLY, 

JANUARY SESSION,A.D.l89:Zi. 

(Bouse Joint Resolution No.965,) 

(·'704.) 

INCORPORATING THE AGAWA COMPANY. 

RESOLVED BY 'l'HIS ASSEMBLY~ SECTION 1. That Henry F. 

J~ee of OgdensbUrg,N,Y., Frank w.Gar~ of Groton,and William 
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-~· . 
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for capital stock. i 
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e'!;o~k of the oo<.''t~ore.t ion Illa'11 i'rom tlnw to tl.!.l'OO:t be :t~lli-'-"Gll~ed 

ot- ·d1¥oln1aued. to suel.'l -s-wn ~e may lJQ dot~:u~ad 'by. the 'boal"d of 



... : ,·' 

d·;~ec:to~el b'ii't tP.e ~ap!tal s:t;Qok shall at n~ time be· 'iti~~~ti~~a. 
. . . . ' ·.·· . 

to exceed the f'e.i)." Value of' the stook,bondS:j or othet" seC.ui1) 

ties held by' the corporation or pUt>ohaeed by th~ ;tissue ci>t its 
stoclt,. tosetller w!tl:l the c13;sh on handt finc.t the <U~.~h value· Qf. · 
the property owned 'by t.he corporation or pune~~ed fi~f atotaet3.a.!a, 
$'nd: in tbe absence <>f' f':t>a\ld the jUdgtnen:t of the d;trecto~:s as . 

. . . . I . . . . . 

. ' 
. capital sto.ck shall be made. when the col'poratl¢11 h; .tm;olvent 

ot> vhe:n. sU'¢h atm.tnttt 1.on would make it !ns·olv:ent~ 

('Note by the seeretary.-.';!1he above zoesolutJ;on;;-.n()t having been 

· r.eturned. 'by the governor within the time ltliited by ~ll.El c?n"' 

~d;it\ltfon•b~.qmne a law v~thOut his a.pproval,t:M.aroh 31.,.1899 .. ) 
/-. 

.·· 

.~,~ 
.• w. 

,_.-



Stale of Connecticut, ~ ss. 
Office of the Secretary, . 

I, ....... .. .D.ONliLD ..... .:r ..... W.Il.RNf.R. .. .. Secretary of the State of Connecticut, 

and keeper of the' seal thereof, and of the original record of the Acts and Resolutions of the General 

Assembly of said State, DO HEREBY CENT!FY that I have compan;d the annexed copy of the 

?J:;~CI:!V',tJ()J~ Jll't::9£:£>()~'E!Jl'qT~J:ll: :h.q~11f.~ C9I.!?.•?.:J:Y.,~~1~1)•:.~ l~~;~J:i:~'<?.? __ ·:·r.~~~-~----=:=-

with the original record of the same now remaining in this office, and have 

the said copy to be a correct and complete transcript thereof. 

AND I FURTHER CERTII~Y, that the said original record is a public 

of the said State of Connecticut, now remaining in this office. 

In Tt•stimol/y 'PV!tcreoj, I have hereunto set my hand and affixed 

the Seal of said State, at Hartford, this .... 51st .. 

day of... ......... Jan~ ............ ........................ ,9 2l 

Secretary. 



Exhibit B 



~tatt nf <anutttdirut 
«lffut nf :tlt~ ~~.mtarg. 

!noreaae of capital s.toQk• 

THI3 IS TO CEhTIFY; That at a Bpoo1al meeting cf the 

stockholders of the Agawa COllllJatlY. duly warned and hal den for 

such J!tlr!)Oee at room no. (). Qa~ield Blook. New London. Connecti

cut, Mnroh 27th at 2 o' olook :Pol!l• a.ll the stockholders being 

present and voting. tb(l following vote wae passed:• 

R.ES~V".I!l>: ~hat the oa.pital stook of thin oorpo:ration be 

inorea.aed from five hundred eha~:es o:t: the pur Vt.<lue of one h\m .. 

dred ~ollara eaoh, and of the total par vulue of fifty thousand 

dOll.sre. to four hundred thousand shn'l·es of the pa:r value of one 

hundred dollars ~eeoh .and of the totul Pill' value of fo.rty million! 

dol~S~:s; that two hu.tldr~d tbOUSHnd ehax·ee of soid c'a11itru atook~ · 

eaoh of the par value of one hundred dollars. and of the total 

par velue o£ twenty mill.ion dollars, be issued ea prefe:trect stock. 

~ld.. that two hundred: tho,lsond aha.rea of a!tili capital atock, each 

of tha par value ():f ~me hundred dollars, and (!f the tct.al par 

vuJ.u~ of twant:;• million dollars. be issued ao com..'llon stock; ·tha.t · 
. ---· . 

the p:re:f'er:red atock be entitled to a. preference in dividends~· ' ,...,._ __ , ___ ,__, .. __ .~ , .. ,.. . 

out of the net profite, Ylhenever decla.red by the board of di~ot.J. 

ora; suoh dividi3nd.s to be at tho ra.te of six per cent per annum,. 

for the fiscal year beginning April 1, 18~9, and for e~Jcb and \ 

every fisonl yeur the1·eaftex·, and to be cu:nuJ.ative tmd payable 

in preference und prio:ri ty to any dividend on the common stock: 

that in the ca~.e of dissolution or l1·Wid~>tion of said cor!JOr~ti~n, 

the holders of ·the preter:ced atool: ehull be entitled tc :receive 

the par value of tl~eil' preferred sha.:r.ea. ont of the fll:ldS of the 



~OJ;'po:ration, ~e:f()Z'fi1 ~thlng ehall l)o pa:id ~hos-~om to th~ lll>lP:• : '. 
tl'B of the QOIDllJOn e1;oolt; that the OOJ'QIIl01'1 stock ehsU b' eub3ect 

to tho said prio:r right a o~ pret0rred etoqk; and if, utter :pa~ .. 

ment of aa:ld. 4iv~a.~:na.e on p:re:fe:~.":r:ea. stook, ~ net profit~ a~U 

:remain, the aame shall bl;) appliQ@'bl0 to div~donds upon ootm:lO!l 
' 

etook aa and when deola:r:ea. by the board of direotors: 

Aug., BrBl'ldegao ) 
) 

Db'ectQfe Qf 

WUUam J. Br~nnan ) 
) 

!!'he Apwa 

!Ira$ B~ B:rendC!Igee ) . OOmpfUlF• 

atate or conneot1owt 
Ita:rttord Oounty 

Po:rsol1Bll:V appeared: ... AUSQebe B:randegeo, F:t•nnk :a .. .uz<l::wa.egt:t~ 

ana. Vi1ll1am ·J. B:r~. tlle subso:ribeX"B to the above, being a 

l!lll~1ll'1 'WI of t~o dbeoto:re of the Agawa Oomp~, and !IIad~ ooth to 

the t:nttb of the fOll'e>soing oe~t~:Uoate• 

. Bcfo:rc;t 1M 

(U.s.Int.Rev. ) 
(Stamp for 10~00 l 
( doU,ID'$ dUly ) 
( oonoal,a.. ) 

John G. Mitchell 

Nota:ru llubU~h 

Eea'd & :tiled Mn:r oo, 1699• ____ ... 

TBE AGA\'iA OOM?AH!. 

Qhange of name. 

J 
} 

Application for a. oha.nge of name } 

JUl>GMEUT• 

Snptl"io:r Oom-t, 

Uew London, Oounty. 

Apdl lOth. l699o~ 

Whis apl,}l.$.oat1o-n to1: a change ot name oama to the :present Ge~• 

sion of thi.s Oourt. when the ap:plioant a.ppe!],J'ed by $-ts n~torneye· 
B:rondegee. Noy~e & B~egee. 

~he court having inquired int{l thO wutll of the nU~gnti<~ne 

2. 



oonta1n~A in th~ Ei~4d 'a~;p;),l<Ja.U(l~. :finds tlle.1: '§~iii. ~o;n)~;rattqn 
' ' o • ' ' , ~ , 1 ' ' , ' ' ' ' , •.: ' .• . . _., . .". i ' . ; ~ .. ;: • .. ~~ · 1 .. ! . . , , : ... ~ , 

''~he Agawa Ooril.p~y. ~· & in;~vate c.orpo:re.t;ion \'UlQ.f.lr tli~ l~we of this 

state~ 'hils dulir',:vp·j~d ~~ ~h~g~" its oo;rpo:rat~ n~m~ tp i~a-t ~f11The 
Ameri~an AgriQUitu~~:!. Qhe~t~al coinp~·;_, and pa~ g.l:i~~·:'~ke n~t~e~
~f· ·1 t~ intend~\\ a:PJ!l.~oation to. this Court lly ¢ve:r·t·~-~-~~~i '&.'~ 
quired by iaw;' and 'lillat tll,e allegatiione··~onta~~{ ~h' t:~a~~ ~~:pli. .. 

"; ; . . :-

., ... 

oant qO;t"porati()n b~ a®.ng.eg. :from that of "~hE! A~?a,wa cotgpan~" to. 
that of "!l!h~ Ar4er1i;lt;Ul ASX'ipultu:rsl. Cl!.endoai Qonm~Y'1 ,. V'~ich 6:001.1 

' • ·. . :: • ~ :: . • ' ... : . ·. . • : _l . " 

hfi}raaj!'"C;t>:r b.e 1ihe l~~al na~ .. of oo.i:d oorpora$ion 

B7 'fihe Cour). 

John o. Ave:t'il:L, Cl,~rk 

State of OonnecticlJ.;'t .) 

O~un~}" Q;f N fWi Londo!} ~- Sl3 

Q:ftio:e Of the Cl.fl;t'k Q£ tM Supei>".or·.Cour1;. ~- JPM C;• 

A.,E!r~ll, ~~:!!X.(,)# ~f.,tl Oo~1·"1<• K$~e.t o£ :Ph~ ~{:ls);:~'-.~#.1k~:::~~,< · · · 

raoottda ~he.t'~Qf1 ~Q ~u1r~~~ .eert.ifW tna:~ ,t}le witt);:l.n cm4 ;~~;~~$o:l.ng 
ia ~ t:ru9 o·o~~- .of i~~ o~tg~nal ~tt4gment tn tl;l.a ~.O.'Va (!P,t~tl:,.a 

. . . . ·; · .. 
aaua~ as qn fil~ a,~ Of ~~cord. wll.l.app~ar. 
. . ..... ~ . ;. . . 

(L.a.) 

-~I;l testi~ony wherf)o$ ~ p(;1reW!~P ae.t. ·lW! 

}Umd and the seal of s~iJ,d ·pouw~ the 

IJ,lld yt;a:c last ebo""e name..d 

·.)~ttes:1i 

~~~-'{J. & f.:l.le5f~,,A,Pl'·, ~7 ~ ;i;:f~99~ li3l> -P•mt .·· ... ' ..... ___ _ 

!rHIS lS !ro 'O:ElR!i!IF'l.! !l'ha.:t a:t. j;he: AnnU-al Ye,~ti.i:lg Q;e. ~p.e'\.:,.,' 

. stoo}thold&.ra o~ Th~ Amew1-ca.ri A81'blllt-u:r$;l 01lemi·~~ 'iJom~~- .· 

3. 



warn~d l;Uld hQl.d.. 1.\t :t:he o~fi~e o:t: the <.:omp~, #9 Ga.?i1(!:lll. :B~ook,i .. 

Rew London, Q.onn¢o'!:iout, Qn th~ i7th clay of Sep~!ambe.;~.< .. l$08 1 . ~~····· 

2 ~' elO.ck P., M. , $h~ not;t.o~ o.f. whiah meeting sii,a ~(')d par-p~ ()ul~rly .. 

end. spe.oit'hal~y t~.at the question of increasing th~ Q~p~ta,l··· 

Stock of the .Com:P~ would be submitted. fo:r 1ihe eons:l;~":'~·&i+on Of 

. the ntoc)tho~\'ters a.i; such meeting. more than 1;wo-tlli:r4,a of ~l1 . 
. · •. • . ' • ,· '' ' 'I .-: ·: . 

stOokhOlde2lS bl\\ing present either .in pet:rson or by pro~,. 5,na• 
. . : ::! . ·i.. ·. ~ . . - . 't;: -;~: 

votilJ;g, the fOllow~ng :re.solution w.as ·adopted: 

RESOLVED, !.!!pat th.e Preferred Capttal S1;ock of tl'Ji(3 Oom

paiJY be, and 'li:b,a same is, h~reb;y ;lnci'el:lsed. by 'lih~ a.dd~t.!i.onel. 

amc;n~.nt Ot' st1m ot S;iil.2,000,000, ma.ldng the total ~Jii!SU~ ~ ~U:tnqr ... 

ized isSUE! l!if Eiai~ Pre:f(;)rred Oapi.ta:l st.Qok $32,000,000~ ~~~h 
Preferred. s~ook to be 1~s~e.d in· au.oh :fQirro and to o®.te.in ~~oh . . . . . . . ; . 

pro~s 1olll3. an9. to ~ve :the flell).e :rights end pr;t:v-:J:i~ge13 to':·~~ 

holders end. :tn1,rohase:rs thereof. and t«~~ p:rovide ~o~ the pa~nt o;t: 

aivt.d~nd:'l in> .. ~e rome :menne:r as the ~% Qumul.aHv~ .P~~;fer~~A~ ·a 
'· ·. . . . .. 

of the Comp~ h~:r;etofor~ tssued or a:u,thoxiozed, th.e. BE.~l!i,~~:&.il.<l~il;.~J!Zlfl"' 

al stock to have 1fhe same foroe and effec'f;; and -b;. be s'\i:Prieot 1iQ' 

th~ .sam~ :r.igll,ti'h p:rb;1;L..,.g~s and c;oUditiona as 1i,J;J.ough tlle ~a~~ 
st~ok had :Peen. a P,art of thl'1 o~~ginaJ. ~esu,e of tha b~f~:t''f~;~ij.; 

StoO:k. Of t.h~:.comp~y • .exQept ta.at the :rJ,ght to reGehe di.~id.~nd~ 

t.he'XEIOn Shall llOt ant~date the actual iasue thereof; .~ t:)lat in 

conformity \rl.tll 0~{l.p1;er 194. Part. 2,, se.o. 60 o:f1 the laws ~1 the 

S'tate of Conn~ticut, · (Pu.'bl19 Acts of' l9Q3J be:4lg "An Act' Con• 

o~rning Co:r~cirations," tl;!.e amount of Prefer·:red Stock &o to 'be 

iss~d s~ali. be n~t .• E).E:lding $12,000,000; 1!he 'l'l~~:t o.f· :::!ha:t"ee 
. ·, . ~. 

thereof shall be not ax~eeding 120,000, and the P1il-;t" v.e.lu!:! O! 

each sha.:re ~ell be $100~; the dividends to be paid 'lihel'.i;l9ti 
; . ; ' ~ ·:· ·· ..•. c . 

be o% (UlmuJ;at4.ve.- ~!ld 'the said sto~:l}. shal:l be P:r~~erre6. wl'tli.~·'· ·· 
re:fe-x·ence to divid,ends a:qd assets in 't;lle same m~nner as p;roVid.Eld. 

with :rete:rence to thE! Pi'eferred Stock heret.olore issu.ed ~d out

standing; 

RESOJ:iVED FURTHER, ~h~t the ·p:t1Yper otfi¢~rs of th:l.s Com-. 

p~ 'be, and they a:re, hereby authctited ~nd ~powlilred ;f::r;"O!ll. ti'il\$ 

.·, .. 



to time .to ta.ke such steps M they ma;v find eat;~entia.J. in ordel' to 

issue said .P,refer;red S_Jock Of $l~,ooo,ooo., o:r a.:r:cy: Part thereof, 

and that they ~e, and are, het·eby autho~lzed Sl:ld E:lmpowe:red f:f•om 

time to tim~ to i(ieue and deliver said ad.di·tional stock of 
. - . ;•, . ! ; ~-

~~12. ooo, ooo or ?-llY part thereof. as they sna.ll. ' :fz:om time to time 

deemneeeasary or advisable in oxuer to enab+e the Company to ex

change it~ Pre~erred Sto?k ~or the bonds or ~ebentu~e~ which may 

be issued by the; Com:pany, or to enable sa;td company t9 (l~l in, 

retire, or dia~ba:;ge sai(l. bonds or debentu:t;"es or any :Part thereof 

or for such other p~pose.s as may be deeml'ld expe'dient py the 

Board o:f Directo:t:;s O'l' the Exeoutive Oommi tt~~ of tlle Conrpa.ny. 

A sto~k YQte wa.~ the:r·aU!•On called ;for $nd et~er all b 

had bean cast,. tM tQlle:'ra repor;ted that mo;re tlla.n :l;wo.,.~irds of 

the Pr-eferred 8to~;~k e.nd !llO:te than two•thil'ds oi'. tl;le cqmruon stock 

of the Oor.npany, tq w1t:• 130.636 shares of tb.Et Pr~fer~ed Stopk 

(par value ~100.) and 1.31,6113 tiha.rea of the CQlilplo:Q: B~t?Q~ (pa.r 
.. 

11e $100.) of said Company had voted in t avor of the resolution, . . ... 

e.nd 'tihat. no aha.res of t.he l?:rai'errea. stock and no ~h.l~~~ .of the 
CoirlniOn stock qf s~d. Company had. vo·ted e.gaj.)ist ~'th~ %'~fipl:Ut:Lon; . . . . . . . ~ 

' . 
and on l'6Jpo-r,t of e a.id tellers, the llha~rman of tha m.ei?'Ung 

: ~ . . . 

a.eO.lared the. :r;oeso:J.ution to ltava 'been duly oa.rr:t. ~ .. 

On ~o'j;.i.on, duly seoolid.ed, 
~~ ·.· . 

RESO_Lv:El), lrllat the p:!:'oper o:ffioars o:f t]:].is Company, be 

they are, ~~eby authorized, empowered and 

deliver~ ra~ord or file such ina'\lruments ~n wr'-'1;:\.ng as in~¥ be 
) .:. . . ~. .. ;. 

e~SBe)ltial in Qrder 1;o ea31ry into. f~it·ceand ef:fe9t any o:f ~~o 
i. .• .• ~, .· 

lut+ons a.do~ted at this annual ~~ting of the stoc~olde~. 
. . . ~~, -~ :.·n~-

Attest: 

Co's fleal) 

Ho;ac.e- Bowker 

Secrata;-y. 



P'hf B. B;o!'ldlE1T ) 
.( 

WI!i W • Bek~l' } 
( 

Al'bert Fr1:1n9~ { 

John F ~ l'eho$ ) 
( 

~lloa. A. DOf;l ) 
( 

D~ Orawford Clark ) . . ( 
A B H~pbur.n ) 

.( 
II :)'.,. Dlldl.e~ ) 

( 
Ga:rd:l.nflr M. Lan(l ) 

( 
Jamea U GU:ford } 

( 
ROb S Bradl~y l 
w R ~owkQr ) 

::i'f;ate of !few Yp:rlt 
ss. 

County of New York 

Agr~aul tura.l ChE[Imic;ml Comp~, 

being a rQ.ajority. of the .Board 

l?e.rapnaJ.ly ~ppea.red. Peter B• Bl:'adl~y1. Will• W~ Ba.:ket • 

Alber'\l Frt;ln()h, J.oll.n F. Kehoe, Thoa. A •. Do(), D. O;rawto:ra 01ark, A. · 

B· lte~bm:n, H. L. Pud;ey • Ga;rdiner M. Lane, Ja.meis M. Gitfo:rd, the 

sub.sttl!'ibe:l·e to the above, Directors of The Amer~ca.~ A!r,t'i<ll~ tura:J. 

Ohemi{)al Oomp~ • and made oath ·or a:ffirt;~a:l:ion to iihe :t:rr~'h ot 
'\lhe foregoing certifiQate. 

C" .1'. LI"Jggett 

(Seal) ~o$a~ PUblic #29 

Commonweal tb of Massachusetts} . ( ss •. 
County of Sll.ff'olk ) Ootober .loth, 1909~ 

P~:rsona+l;y aplJe ared Robt, s. Bradley ant Wo H, :Sowke:r, 

subso:ribera to th~ allGve, D~reetora of The AmeJ:::l9al1 Ag:r~oUl.tural 

ChemiQal Company, ap.d moo.~ oa. th or affb:mation to th~·'l;ruth of 

the fq~egoing C$r~U1Qat~. 

(Seal) 

Ren:ry G~ Burrage 

Notary Pu.b:t,ia ... 

· App:rroved, oct~ 2\il 1 l9Q9. 
Fee, $12,000~. PMd OQt. 2B. l.~09. 



··'··" ,, 
:· :r.' ;·· 

!ll:B'E Al!ERlQ.Ali A~XQtJL!l'vRAL OIOOaOAL OOMPAlfY· · · 
.. " .... '. .: ,. ' . t ·. . .. ' 

!noli'ea~e of Pr.eferred Oa:piltal stock $18,000,000• 

l:noreaae of co~n Oap:ltal. stock $30.boq,o~o~ 
:: 

fHIS ts !1'0 QER!/!IFt, 5,1hat at a special, meet;t.ng of the 

ho~dera o:t Whe J\m~r,~gan Ag:r~~u:tturat · O~E!miQal ComPanY'. aUJ.t wa1rnea! 

and h&1d, e.t ~)Ht o#*'~e of· tM Oomp~. 

Gar.t:tel.d BJ,o~k. ~ew Lo~on, Ot~nn~thut, on the 2~th day of """""·•·'~<~,, 1 
l9.l2, at twQ •• Olc:>ok l?dt., tlle notbe of \'Jh:loh meeting stat~a. 

properl;r ~d Sp~o.t:rtcall.y. that tll.e qu,estion of in~;ea$lng t~e 
. . . . . . •' . . ~ 

aap~tal sto.alt ·Of the aompaD.f·would b'S !il\lllm:S.tted. for the ~ns¥te:r .. 

ation ot the s:t;ockh~.l~el'~ e.t aa~d meeting, more thfntwo~~P.i1'ds 

Qf al..l the sto.(jkhtlldets .be~ng prese:nt, ei,thet :tn p~son !.)t 'by 
prQ:q. and vo'ti~~:i tM :fQll.O:wing res4)ltt'li:f,on was e4()pted, .,,. .~ 

nrt:EaotVE1t~ tha·f tne Preferred capitai :.atoak ot'· ·. 
: . ' . 

't'hia ·eo~any l:i~t' end the ·same is h:erabt, ino:l:-ease~t~ ·by• th~ 

~dition&l!. ainottnt'Ol' slim of e:t.ght~~n· milli~~·aoliars' · ' 

c$l$,oqo~oPa), ~l!ib$ tlie totll:t tes'!le ana ~~tho~1~~4.1sau~ 
of ·ad~ :)?:ce:e~h~a . c~ti1 ~f · ~~o¢k~: Ftfty 'm:tiH~li aoi'i~f~· · · 

($oo.qoo.~.oooj. aU.oh ~dd,titnl.al p;re!e~red at?ot: to be :ta 
' . . . . 

.in au.cl; ;fp;);'ill $-fld to co:ilta'-n such NOVisiona, e.nd to gi;ra 

1;h& sa~· i.·igll,~~, Bild privUQgas· to the holde:tS ~d :P~~llas ... 
.. ql'l3 th~$#::t~ a1).d. to p:r.OV!l;d~ fo:r the P8.11Ilen'\i .:~:!! a~:vid~#tla 
~ tp.s ~~1:!1@ ~e:r as tM ~ix p ex-. o~n~. ourliitlst~v~ I'~~ .. 

~.)· . ! :· . . ·:.i :. 

tea-;r~d ~~(lk ·of tll~ Qompar.w l1e:r&tofo:re iaa~ii. Ol" A ... ,~,.l10l':i 
• . ; .' ·' • ~ . . • • . • ! 

the sam,~ ~~gh1;s, priv:ileges and oondit:Lotis as though· tlle 

sai;d .S.t4~k'. 'ha!l b~ml ~ pa:r~' p·t ~~- :(l:t'$:gine4 t~g~:(~·~:c~~i·;:·: 
I';refe~~~:. Sto.~k pf ~he Oomp~ 1 ~:z:qept' that, the :r~gh1:·, ~o 
·:recei't~ 4-~rta.e:~a the?aon shaJ,J, -net e;nt~~t~ the lst .4ay 

ot Apd:t,~ 1~l2,·ana 1;;fla'1;;1l;l -C.~~OTlltUJ w~th'Oll&:Pi;ar +$4, 
. . .. I 

P~t ~ .. ~e~1;ion· ~0, qf t)J.~ Lfl.WS Qf tM stai;e of 09nn8Qt 

N~ubli.g ~~te, ~903). 'be1l'lg 

'1· . 



.I -~ . 

. . 
: . .- ' .. ~::.;;:.•::; ·.:· . ..:. .. -;:·.:::::~.;:.. :~;.:-..:~ --·-·.:~~--~--: .:·.';·;;.-.-;~--,~ .:. ..• -~,..._ •.. 

as $l6,Q00,000~ ~he 1;l.'U.lJlbe;r .0'\f Shs~~t'l tht?ieo:f !i!hall b.e not e;· :JQe!;l~t' . < 
ing 180, ooo, B.!fii .the par 'v!llM of ea.ph shal,"es shall ·be ~~loo; 

th" a.~v~<tenda ~P be :P~~4 ·~h(;lreon shall. be 6% curoP.lati;va, and th.e 

said stoQk ehal:L ~e p:r;'eferred with l'efe:rence to l'livid~nt).a a.rul 

assets in the eame .m.anner as provided with J:eference to the Pre ... 

f:errcd Sto~k h~re$of<>:re issued and o~tatandi:ng• 

RESOL~l) lPURTHER, t)lat. the Oommon Capital stock of this. 

Oompan;v'bEI; SJl~ ~e ooma is hereby .• ineref!.sad }ly t;he a.d~U.tional 

atno-unt qr sum Qt ThirtY million /l.qlla;rs ( $30 ,ooo.,ooo) ~ mald~g 
the total ;!.:ssue. and a~'tiho~bed issue of sai<i, aommo~ ca.:p:i1;al 

Fi~t)' miJ,.l.:Lon Cj:ollars ($00,000,000), such a.dd1ti.ona.l Co•n 

Sto~k tq b·e issued in the sallle form and to contain the same p;t>O,

Vi~ion!') sud to ~ve the aamEt :rights and pl'iT~le~es .to ''the uu ... ..,~,,.-1:'1 

and P."CW4basers tlle:reo:e. and. to have the eame for.O.e ana <~:ttfeqt, 
: . . . . . .... ~ 

. ·.. .. . . 

and to 'be snb,;f~ct to 'tq).e same :rights, p:rivneges •· 4onO.j;'l; ions and 
• ·• t 

l~t.r:~itations as thOu.gb. said. stocl~: had bE!en a. part of the ~7;$.g;l.nal. 

tasu.~ of 1ihE1 ¢()lll,tll.On S1>oc~ of tha Qampa.ny.. e~c~pt t}!.e.t '\:M ;:S,ght . 

. to ;o~ce~-ve, e.w' M,v~~~!ltta ~e:reon ·sM.rl not ~ri~e~~;t~ ·~h·e ·,;at diW · 

'of A~l'1~.~. 1912• and t}let tM smo.Wlt at Common St.o¢.1t so ·tQ lre 

ie sued ehE,~.ll b ~ not ~:J;ceeding $30, ooo, 000; tho n1llli'})e:r. of sha:ree 

.1ih$:reo~: shall be not exe:eeding 300 .ooo. and the par va:l.~e o~ 
each sllare .~hall be $100 .. ; and that sa:l.d Co!lllllon S~9ok ·all.all be 

issl;l.ed ori. the same terllls and anbj~~;Jt to the ead:iL l".1ghts, privi

l~gea$ .oond;!. t;tons and l;I.Jll4ta~ions which a:PP1-Y to aild a.f~ect tliEI 

Conim9n Stool!: of 'f;;hl,e C.ompa.n;y het!ltof.ol·e ~ssu.ed · ():r autllO:ri:oed~ 

RESOLVED ~VR!!!llER, tll.at the p;rope1· ~fic.a:ta o:f th~s 0Q1D:

pany be, an4 'th~y ~fJ· :b,e;r~b~ e.'ll.tl;lo::l:'iS:led an~ ~mpQY,!;!:r~P, ~.\I:'Q:@: ~'4;Ill# . 
·' . . . . '-~ .. :" . . . . .. ·:··· 

to time to i.BBU~ {l.lld lt~J,..$:v'er Said aadi tiOna), J?~efe:t)."l)d. Si;Ook Q;f 

$;t.8,000,000 O'l:" ar13 part the:reQf, and oo:!.d acld.it!lonal Common 5 

o:f $30,000 ,qoo, o).' ~ part thereof, 

t\,eazn~d E!f~ed;i.ent b.y the J3oe.:rtl Qf Di:r~o.tors o:r the bieou1;iV,e 

Co~ ttee. of the Oompe.:J:W.t " 



( 

1 ... :.: :. ',- ·: 

.. · 
:, . 
i 

4 &Jto~* W'l!€* was tl:lt'!r$upon t).a.l.l.;~A ~9\1.' ~· .~:~na ~1f.e;r ,;tU. 
" ·'ball(>ta llad bi:!Gn Qa.st. t;h-e t;e.ll.(;:lre :J:epQ:ct~d tb,at more '!lba:n twQ,.,. 

th~:r.'ds of the Pr~ferrel\ Stock and mora than two-thirtts of tll.!'ll 

Common Stool"- of the Col!lpany, to wH: One lh®:red and forty~a:t~ 

thousand, seV(ln il.Undxa<\ and ten (146~710) Shares Of t:llf'l Pr.9;f:er1:'~d 
. -~ . . : . 

StoQk ( )?ar value li!:f ~plQO) • and One Hund::ce!?. an4 :fifW.•two l!~~~~up.;rJJ.J.•L;J 

nine l:).un~ed ~nd s:f,.xty•one (3,62.~6;1.). s]Ml.res 9f t:llE.l Coi!lmP.P. l?to~l!; 

(par ValUf!l,, ~f. $l00) ·Oc~ s~;!,d CO!ll_PBey hM 'VQt.eil.. i:)l ~aVOlt. ~f the 
.· .. · . . . . . . .·~ 

resolution, be:Lng all of tb:e si;oo)c represented and voti;ng at said 

m~e~ing. 

on mo1;ion dUl.Y seeond~d anli. <:tarl'j,~Q. it was 
' ,~ : 

RESOLVED, 1)hs.t tile :proper ot;f;i.qere .of t,'~~s Conw~ 'b~ 

and they are hel'~by. authortzecl .• ~mpowerlflc'\. and ;i.nsti'Uo 'liEld to. 

~X$.oute~ de1fve:r, :t'e~ord or file auel); :l.~stru.me:!'rl;s 4-n wr~1;t~g afi 

rilaY be ~SS.(;)nt:i~ in Q.:tdel" to JlF;;'X'ey int-o ~rQe.and ~f:f;etl:r!;. atl;9' -~~ 

the resolutlone a.dopi,lea at thi.s ~p~oiai Jlleeting o:ff the stQo.l,tb.o).q. .. 

THE :AMERlCAN AGRIOULTU;RAL Cl3El.O:Ol\L COMP.Ali'%, 

:S.y l?~te~ l3• .B:t.ad+e;v, !'reeid$,t ... · 

(Co:rpo:rate Seal) 
l?~ter B~ :B.radle~ 
F. t. Ames 

Gardiner ~~ Lane 
Rob~rt s. Bra.I'J,l:e~r 
Samuel Ca:rr 
W • Ht BOWkel' • 
Ross L. ooe 
li• L• Dudley 
Jobn F. Kehoe 
Wm• W. Baker 
".rhos. A· Doe 
Wm. Prescott 
James M. G:!,.:f'f~r.a 

Dtl'ellto rs o t The Amer;tQa.U Ag.!."~aul'turel 
Oll,~l!l,1,c,tal Company; b:e:tng a ma3ority of 
BJ;~~ o$ D1:reot0r.s~ 



State of New Yott } 
ee .. ; 

County o:t liew Yor)t ) 

. PE!ll'$OWU.U app$S1'$d H. Lr Dttlll~t Jobn F., Kehoc1 \'llll• Wl!! 

:Ba1tG:r. !L'hoa.- A. Doe. Wm• Prosuott llllil James r.a. Giti!oi'a. ~~ sUb,~ 
eu:s:ribe):'s to tne abW$ ..• D1;t'aO·to1'e. o'f TM Amer~~an -t'l.&'f~'Otaiin~. 

<!lt~nd.~al. componu, end made· oath o:r a.f!filtmation ~ -i~·; t~th.~t 

S·ta.te of MasaQObuootte ) 
. ' SQ 

Cou.nty of 5\lffol)£ ) 

Jt A~ S ts:wett. 

llOtrlt"Y PubliC), Y.ing~ CJPuntv, 
Ce~iflcate tiled in N~w York Oo~ty. 

J?ereoM:t-11 llJ?.PE!~r~a. lJ\lttlX' B. B:rattley • l?• r.~ Am$3, 

Ge~mer a,· LM.s, nobo~t s., Btndle~. samn~l Carr" w. n,. nov~~' 
Rosa r. .. Coe. the subscribers to the abov(l. D!l:'ectore o:t, 'l'ho 

' ' . 
American AgrieuJ. ttU.-al Obem1cal O<~lilPan;r., o.nd ma¢o Qath ore a:tf'if~;;; 

·. . ! . . . ': . . 

tion to ~ t:rut:b. of tllc foz·agoing oartifiqa.t~ ... 

App~ved Ap;~l ~. l~l2• 

F~ ~46.000 • pai4 

Ap:r 9, l.9l.2!i 

li'red: .M• !.!ontgo!lle:cy • 

!4otar~ Pl;lb:Uo 



State of Connecticut, ) 

f ss. 
Ol<'l~ICl" 0}' THE SECRE'l'AlW, 

is a true copy of record in this offi.ce. 

lN TESTIMONY WHEREOF, I have hereunto set 

my hand, and afii.xed the Seal of said 

State, at Hartford, this .. _, ______ ;)_J.,_f!_~--- __ day 

':'"·'.; 
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C!Lfrtifuut.e nf ]urnrporatinu 
(AS AMENDED TO JUNE 23, 1930) 

OF 

THE AMERICAN AGRICULTURAL CHEMICAL 

COMPANY 
(Delaware) 



CERTIFICATE OF INCORPORA~ION 
(AS AMENDED TO JUNE 23, 1930) 

OF 

THE AMERICAN AGRICULTURAL CHEMICAL 
COMPANY. 

FIRST.: The name of this Corporation is 

THl!l A:MERIOAN AGRICULTURAL CHEMICAL COMPANY. 

SECOND: Th~ location of its principal ofti~e in the State 
of Delaware is in the City of Wi.JJ:nington, County of New 
Castle. The name of the agent therein and in charge thereof 
is the DELAWARE TRUST COMPANY. 

THmD: The objects and purposes of this Corporation and 
the nature of the business proposed to be transacted, pro
moted or carried on by this Corporation are as follows : 

To manufacture, or otherwise produce, to buy, import, or 
.otherwise procure, to mix, treat, or otherwise prepare for 
market, and to sell, distribute, transport, export and gener
ally to deal in any and all manner of chemicals, chemical 
agents and material, acid, alkalies, bone black, gelatine, glue, 
fertilizers, .phosphate rock, phosphate deposits, lime marl, 
bone and fertilizer and rendering material of every sort and 
description, and products of a similar, allied or different 
nat tire ·of every sort and description; and 

Generally and without any limitation to be imposed by 
the express enumeration of powers. hereinbefore set forth, to 
manufacture, or otherwise produce, buy, sell, distribute, 
transport, import, export, trade ana generally deal in, goods, 
wares and merchandise and personal pr(}perty of every kind 
and nature; and 

I 
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To buy, lease, hire, contraCt or otherwise acquire and to -
maintain, ·improve, cultivate, use, operate; sell, mortgage, let 
or otherwise dispose of and in any way to utilize lands, mines, 
farms, ranches, plants, wharves, piers, docks, industrial rail
roads, electric power and transmission lines> ·laboratories, 
factories, depots, warehouses and buildings of any descrip
tion, machinery, tools, equipment and any other property, 
real, personal or mixed, necessary, desirable, useful or con
venient for carrying on any business herein provided for or 
otherwise; and 

To· acquire all or any part of the good will, rights, prop-. 
erty, franchises .and/or business of any person, entity, part
nership, association or corporation heretofore or hereafter 
engaged in any business similar to any business which this 
Corporation. has power to con.dnct and to pay for the same 
in cash or in stock, bonds or other obligations of this Corpo
ration or otherwise; and 

To hold, operate, utilize and in ai)y manner dispose of 
tne whole or ·any part of the good will, righfs, property 
franchises andjor business so acquired and to assume in 
connection· thereWith any liability of any perso:o., entity, 
partnership, association or corporation and to conduct in 
any lawful man:i:Ler the whole or· any part of the business 
thus acquired; and 

To make any guaranty respecting stocks, dividends, secur
ities, indebtedness, bonds, interest, contracts or other obliga
tions of any person, entity, partnership, association or 
corporation, so far as the same may be permitted to be done 
by a corporation organized under the laws of Delaware.; and 

To purchase, acquire, hold, pledge, hypothecate, exchange, 
. sell, deal in and dispose of, alone or in syndicate or otherwise; 

stocks, bonds and other evidences of indebtedness and obliga
tions of any ·corporation, association, partnership, syndicate, 
entity, person or governmental, municipal or public author
ity, domestic or foreign, and eVidences· of any interest .in 
respect of any such stocks, bonds and other' evidences of 

:J. 

.·· 
'· 
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. indebtedness and obliga.tions and to issue in exchange there
for its own stocks, bends or other obligations and while the 
owner or holder of any such stocks, bonds and other evidences 
of indebte,dness to e;ercise- all the rights, powers and priv
ileges of ownership in :respect thereof; and 

To aid by loan, suhsidy, guaranty or in any other manner 
whatsoever ariy ·Corporation or associaticm whose stocks, 
bonds, securities or other obligations are in any manner, 
either directly or indirectly, held or guaranteed by this 
Corporation and to do any and all other acts and things 
towards the preservation, protection or enhanc·ement in value 
of any such stocks, bonds, securities or other obligations and 
to do all ·such acts and things designed to accomplish such 
purpose i and 

To engage in any building, construction, mercantil.e, 
ma~ufactnring or trading business. of any ldnd or character 
wliatsover within or Without the State of Delaware and to 
do all things incidental to any suCh business, cause to be 
form!Jd, merged or reorganized o:r liquidated llnd to promote, 
take charge of and aid. in any way permitted 'by law the 
formation, merger, r~rganization or liquidation of any cor
poration, association or entity within or without the United 
States of America; and · 

To apply for, obtain, register, purchase, lease or other
wise acquire, hold, own, use, develop, operate, introduce, sell 
or assign or otherwise dispose of any and all copyrights, 
trade-marks, trade names, brands, labels and patents and any 
and all inventions, improvements, apparatus, appliances and 
processes used in connection with or secured under letters 
patent of the United States of .America or elsewhere or other· 
wise and to use, exercise, develop or grant licenses in respect 
o~ or otherwise t.n:rn t!) account any such copyrights, trade
marks, trade names, brands, labels, patents, inventions; 
improvements, .apparatus, appliances, processes and the like 
or ariy property or information so acquired; and 

To borrow or raise moneys for tJ.llY of the purposes of 
the Corporation and from. time to time without limitation 

l. 

... -----·-··--......... ________________________ . 
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as to amount to draw; maice, accept, endorse, execute and 
issue promissory notes; drafts, bills of exchange, warrants, 
b()nds, debentures and other· negotiable or non-negotiable 
instruments and evidences of indebtedness and to secure 
the pay'ment thereof and interest thereon by mortgage on 
o:r pledge, conveyance or assignment in trust of the whole 
or any _part of the assets of the Corporation, real, personal 
or mixed, and t() sell, pledge or otherwise disp()Se of such 
securities or obligations of the Corporation for its corporate 
purposes; and 

To ·purchase; hold, sell,. transfer, reissue or cancel the 
shares of its own capital st()ck and/oi' any securities or 
other obligations of 1 the Corporation in the manner and to 
the extent now' or hereafter permitted by the laws of Dela-· 
ware; an.d 
. In general, to carry on any business not contrary to the 

laws of Delaware and to have and exercise all of the powers 
conferred by the laws of Delaware upon corporations formed 
thereunder; and to do any and all of the acts and . things 
herein set forth t() .the same extent ·as natural persons could 
do, and in any part of the world, as principal factor, agent, 
contractor, trustee or otherWise, either alone or in company 
with any person, entity, syndicate, pa.rtner.llhip, association 
or corporation; t() establish and maintain offices and agen
cies within, and anywhere outside ·of, the State of Dela· 
wa::re; and to exercise all or any of its corporate powers 
and r~ghts in the State of Delaware and in any and all other 
states, territories, districts, colonies, possessi()ns or depen
dencies of the United States of America and in any foreign 
countries; 

To· do everything .necessary, proper, advisable or conven
ient for the accomplishment of any ()f the purpO!ieS or the 
attainment of any of the objects or the furtherance of any 
of the powers herein set forth and to do every ~ther act 
·and thing incident"al thereto or connected therewith, p:ro
"vided the same be not forbidden by the laws of Delaware; 

. .. ,';' . 
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The foregoing clauses ·shall be construe~ as powers as 
well as objects and purposes,' and the matters expressed in 
each clause shall, except if otherwise expressly provided, be 
in no wise limited, by reference to or inference ~rom the 
terms of any other clause, but shall be regarded as-' inde
pendent objects, purposes and powers; and the enumeration 
of specific objects, purposes and powers shall not be cun
strued to limit or _restrict in any manner the meaning of 
general terms or· the general powers of the Corporation; 
nor shall the expression of one thing be deemed to exclude 
another not expressed, although it be of like nature; 

The Corporation shall be author~d to e:irercise and enjoy 
all other powers, rights and privileges granted by an Act 
of the General Assembly of the State of Delaware entitled 
"An Act providing a General Corporation Law", apprGved 
March 10, 1899, to corporations of this character and all the 
powers conferred upon such corporations by the laws of 
Delaware, as in force from time to time, so far as not in 
conflict herewith, or which may be conferred by all acts 
heretofore or hereafter amendatory of or supplemental to 
said Act or said laws and the enumeration of certain powers 
as herein specified is riot intended as exclusive of, or as a 
waiver of, any of the powers, rights or privileges granted 
or conferred by said Act or said laws now or hereafter in 
force; provided, howeVeJ.', that the Corporation shall not in 
any state; territory, district, possession or country carry 
on any business, or exercise any powers, which a corpora
tion organized under the laws thereof could not carry on or 
exercise-

FoURTH: The total number of shares of stock that may 
be issued by the Corporation is two million (2,000,000) all 
of which are to be without par value and of one class. 

The minimum amount of capital with which the Corpora
tion will commence b]lsiness is the sum of Twenty-four hun
dred dollars ( $2,400) . 



All or ally of the shares of :stock of the Corporation with
out pai· talue.may.be iSsued from time to t:\J'ae by the. Corpo, 
rat1oh acting through 'the<i3oard of D:ii'ectors Without action 
by the stockhold~s for such consideration as may be :fixed 
from tili:ie to time by the Board of Directors. llliy and all 
~U:ch shares viithoiit pal' vaiiie so iSsued for whic':ii the con
sideration so :fixed hils been pai_d or delivered, shall iie deemed 
full pilid stock and slilill not be liable to any furthei·. call or 
assessment thEhi'eoii. . . , . 

Wlienevet shares of stock of the borpd-ratiori. ,\rith6ut. par · 
value shhll have been iss11ed for a consideration bf wb.ich or 
of the'valne of whiCh i1 part only shall have be·e:n' determined 
by resolution of the Board of Directors . to be capital, there .. 
shall-be 'credited to reserve or to surplUs SO· much of' the 
amount or value of such: consideration as. is-in excess of the 
part so deter:ini:i:ted. to be ·capitltl.· ·Against !!-ll:Y: feServe or 
surplus so established, there may be charged losses ,at any 
time incurred by the Corpora,tion, also dividends or other 
distributions o:ii stock. Such ~eser"Ve or surplus may ·be re-· 
duced from time to time by the Board ·of Directors for the 
purposes above specified, or by transfer· from such reserve or 

. surplus to capital account or· otherWise. 
· · No. holder of stock of the Corporation· shall be entitled, · 

as such, as a matter of right, to subscribe for o·r purchase 
any part af • any new or additional issue of . stock of . the 
Corporation of any class, whether now or hereafter author
·ized;' and whether .. issued for money or for a 'consideration 
other than money, or of any issue of securities convertible 
into stock. 

FIFTH: Tlie names and places of residence of each of the 
origiiial_sub~cribers' to the capital stock and the numb~ of 
shares subscribed for by each are as follows: 

NMn,e. 
Charle.s B. Bishop, 
S. E. Roberson, 
Hai'l'J W. Davis, . 

Residence. Nwmber of Ehar.es. 
Wilmington, Delaware, · 18 
Wilmington, Delaware, 3 

. Wilmington, Delaware, 3 
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SIXTH: This Corporation is to have perpetual existence. · 

SEVl!JNTH: The private property of the stockho1!;1ers shall 
not be subject to the payment of corporate debts to any 
extent whatever. 

EIGHTH: All corporate powers of the Gorporation shall 
be exercised by the Board of Directors except aS otherwise 
provided by law. The. Board of Directors may, by resolu
tion or resolutions, passed by a majority of the whQle Board~ 
designate one or more committees, each co=ittee to· consist 
of two or more of the directors of the Corporation, which, 
to the extent provided in said resolution or resolution,s or in 
the by-laws of the Corporation, shall have and may eiercise 
the powers of tlie Board of Directors in the management of 

. the business and a:fi'airs of the Corporation, and may have 
power to authorize the seal of the Corporation to be affixed 
to all papers which may require it. 

'n!e number of directors which shall constitute the whole 
Board shall. be fixed from time to time by; or in the manner . 
provided in, the by-laws I).Ild may be altered. from time to 
time· by amendment of, or in the manner provided in, the 
by-laws, but in. no case shall the nwriber be less_ than three. 
In case of any increase in the number of directors, the ·addi
tional directors shall be elected as may be provided in the 
by-laws. · 

The Board of Directors may hold their meetings and have 
an office or offices outside the State of Delaware if the by
laws so provide. 

N.one of the directors need be a stockholder of the Corpo
ration or a resident of the State of Delaware. 

Subject to any limitations __ that may :be imposed by the 
stockholders, the Board of Directors may make by-laws and 
from time to-. time may alter, amend or repeal any by-laws, 
but any. by-laws made by the Board of Directors or the 
stockholders may be altered, amended or repealed by the 
stockholders at any annual meeting or at any special meeting, 

i 
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provided that notice of such proposed alteration, amenmaent 
or repeal is included in the notice of such special meeting. 

The Board of Directors shall have power from ·time to 
time to :fix the amount to be res-erved by the Corporation 
over and above its capital stock paid in· and to.:fix and deter
mine and to vary the amount of the working caP,ital of the 
Corporation, and to direct and determine the use and dis· 
position of the working capital and of any surplus Ol' net 
profits over and above the capital stock paid in. 

The Board of Directors may from time to time establish, 
re-establish, amend,· alter or repeal and may put into effect 
and carry out such a plan ox· plans as may from time to time 
be approved by ~t for ·the distribution among or sale to the 
officers and employees of the Corporation, or any of them, 
in addition to their regular salaries or wages, of any moneys 
or other property of the Corporation, or of any shares of 
stock of the Corporation, of any class, in consideration .for 
or in recognition of the services rendered by such officers and 
employees. · 

The Board of Directors may remove at any time any officer 
elected. or appointed by the Board of Directors, but only by 
the affirmative vote of" a majority of the members of the 
Board then in office, and to remove any other officer or 
employee of the Corporation or to confer such power on 
any committee or officer. .Any rembvai may be for cause or 
without cause. 

The Board of Directors from time to time shal.J. determine 
whether and to what extent and at what times and places and 
under what conditions and regulatiCJons the accounts and 
books of the Corporation, or any of them, shall be open to 
the inspection of· the stockholders, and no stockholder shall 
have any right to inspect any account, book or document of 
the Corporation except as conferred by the laws of the State 
of Delaware or as authorized by resolution of the Board of 
Directors or the stockholders.. · 
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In the absence of fraud, no contract or other transaction 
of the Corporation shall be affected or invalidated in any 
way by the fact that any of the directors of the Corporation 
are interested in or connected with any (}ther party to or 
are themselves parties to such contract or transaction, pro
vided that such interest shall be fully disclosed or otherwise 
known to the Board of Directors at the meeting of said 
Board at which such contract or transaction is authorized 
or confirmed and provided further that at such meeting there 
shall be present a quorum of directors not so interested or 
connected and that such contract or transaction shall be 
approved by a majo:rlty of such quorum. Any contract, trans
action or act of the Corporation or of the Board of Directors 
or of any C(}mmittee thereof which shall be ratified by a 
majority in interest of a quorum of the stockholders of the 
Corporation having voting power at any annual meeting or 
any special meeting called for such purpose shall be as valid 
and as binding as though ratified by every stockholder of 
the C(}rporation; provided, however, that .any failure of the 
stockholders to approve or ratify such contract, transaction 
oi act, shall not of itself be deemed in any way to render the 
same invalid, nor deprive the dir!lctors of their right to 
proceed with such contract, transaction or act. Any director 
of the Corporation may vote upon any contract or other 
transaction between the Corporation and any subsidiary or 
affiliated corporation without regard to the fact that he is 
also a director of such subsidiary or affiliated corporation. 

NINTH: The stockholders. may hold their m.eetings, annual 
or special, within or with(}ut the State of Delaware as may 
be provided in the by-laws. The Corporation may have one 
or more offices and keep any of the boolj:s of the Corporation, 
subject to the provisions of the laws of the State of Delaware, 
within or without the State of Delaware. · 

TENTH: The 'Corporation reserves the right to amend, 
alter, change or repeal any provision contained in this Oer-
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tificate of IncorpDration in the manner now or hereafter 
prescribed by statute and all rights confer:r;ed. up1>n the stDck
holders herein are granted subject to this reservatiDn. 

We, the undersigned, being \lach Df the original subscribers to 
the capital stock hereinbefore named, for the purpose of forming 
a corpDration to do business b1>th within and without the State· 
of Delaware, and in pursuance of an Act of the Legislature ·of 
the State of Delaware entitled "An Act Providing the General 
CorpDration Law" (approved March 10, 1899) and the acts 
amendatory thereDf and supplemental thereto, no MAKl!l ANii 
FILE TIDS 0ERTIF1CATE hereby declaring and certifying that the 
facts herein .stated are true; AND· DO RESPECTivELY AGREE to take 
ilie number of shares of stock Ji.ereinbefore set forth and accord
ingly do hereunto set. our hands and seals this fifth day of De
cember, A. D. one thousand nine hundred and thirteen. 

In the presence of: 

WILLIAM W. PU!!EY,_ 2d; 

CHARLES B. BISHOP, [SEAL] 

S. E. ROBERSON, [SEAL] 

HARRY W. DAVIS, [sEAL] 

. ~' ·- :, 

·, :; 

.. ·. ; .... 
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STATE OF DELAWARE, L . 
. COUNTY OF NEW CASTLE, SSS. : 

.BE IT REMEMBERED that upon this :fifth day of December, A. D. 
1913, person~ly came before· me William W. Pusey, 2d., a Notary 
Public for the State of Delaware, Charles B. Bishop, S. E. Rober· 
son and Harry W. Davis, the parties to the foregoing Certificate 
of Incorporation, known to me personally to be such, and sever· 
ally acknowledged the said certificate to be the act and deed of 
the signers respectively, and that the facts therein stated are trUly 
set forth. 

Given under my hand and seal of office em the day and year 
aforesaid. 

. ............................ .. . . 
Willi.am W. Pusey, 2d. 

Notary Public 
Appointed Mch. 19 1912 

State of Delaware 
Term Four Years. 

. . .............................. 

WILLIAM W. PUSEY, 2d., 
Notary Public . 
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sentatives. It is claimed that several representatives, each pushing 
particular brands, secure more business than one representative han
dling all the brands of a company, and also that where sales are 
made through several representatives rather than through one, the 
credit risks are distributed. Another reason is that a company, 
prior to its acquisition by a large company, may have acquired a 
reputation which makes the use of its name very valuable. In some 
cases large sums have been paid for the brands and good will of 
acquired companies. A third reason which affects two or three of 
the largest companies is that the laws of some States require a 
qualifying tax based upon the total authorized capital stock, which 
is onerous for a corporation with a large capitalization unless it 
does an important business in the State. In States where such laws 
exist the general practice of a large concern is to qualify one of 
its small subsidiaries. For example, in Michigan the Virginia
Carolina Chemical Co. at one time qualified the Rasin-Monumental 
Co., of Baltimore, and in Ohio The American Agricultural Chemical• 
Co. qualified its subsidiary, The American Agricultural Chemical 
Co. of Delaware, with a capitalization of $5,000. 

A common form of subsidiary in the fertilizer industry is the sell
ing company which has no plant, but sells goods put up for it by 
the controlling company. The American Agricultural Chemical Co. 
has 17 of these concerns ; Virginia-Carolina Chemical Co., 6 ; Inter
national Agricultural Corporation, 3; Armour Fertilizer Works, 6; 
and F. S. Royster Guano Co., 4. Several of the smaller concerns 
also have one or more of them. The Read Phosphate Co., next in 
importance to the seven large companies, has 4, the Federal Chemical . 
Co. has 3, The Jarecki Chemical Co. 3, and the Consolidated Ren- ' 
dering Co. 5. 

Three of the large fertilizer companies-the Virginia-Carolina 
Chemical Co., Armour Fertilizer 'Yorks, and the International Agri· 
cultural Corporation-have followed the policy of acquiring an in
terest in a large number of small concerns operating dry-mixing 
plants. One purpose of acquiring such concerns has been to obtain 
an outlet for the surplus acid phosphate produced. Another reason 
has been to give them a local character, so that they might secure.: 
such business as the large companies could not get. The Interna- · 
tional Agricultural Corporation several years ago organized or ac· 
quired 40 such companies in order to dispose of its large surplus of 
acid phosphate which was produced to make use of the sulphuric 
acid purchased from the two Tennessee copper companies. The 
company also entered into profit-sharing contracts with a number of 
concerns for the same purpose. 

The Virginia-Carolina Chemical Co. claims that the acquisition by, 
the International Agricultural Corporation of these companies forced : 
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TABt.l'l 64.--NTJMBER AND CHARACTER OF FERTILIZER PLANTS OPERATED B~ 
TIU.~ AMEH£CAN AGRICULTURAL CHEMICAL CO. PROPER AND BY SUBSIDIARY 
COMPANIES, AND 'l'OTALS, BY STATES, 1914. 

Subsidiary companies. 

1 ....... . 
2 ............ .. 

....... 1 ... . 
l ........ . 

l. ........... . 

'I'ot:;l, tJnitl.lrl States. 
Cnba .. . . .. . .. . .. .. .. . • ... . . . 

The 30 plants of the company, including subsidiaries, are dis
tributed over 17 States, extending from Maine to Florida and Cali-. 
fornia. There are four each in New Jersey and South Carolina, two 
each in Maine, New York, :Maryland, Ohio, Virginia, and Florida, 
one each in nine other States, and one in Cuba. 

The fertilizer plants operated by the subsidiaries of the American 
Agricultural Chemical Co., as shown by the chart facing page 194, 
are as follows : 

1 The American Agricultural Chemical Co. of Delaware, four complete fer
tilizer plants located at Los Angeles, Cal.; Wilmington, N. 0.; Rockport (near 
Cleveland) and St. Bernard (near Cincinnati), Ohio. 

1 The American Agricultural Chemical Co. of Florida, one complete plant at 
Pensacola, and the complete plant, except acid chambers, at .Jacksonville, Fla. 

1 Alexandria Fertilizer & Chemical Co., one complete plant at Alexandria, Va. 
1 Bowker Fertilizer Co., one complete plant at Elizabeth, N. J. 
The Coe-Mortimer Co., one complete plant, except acid chambers, at Bel

fast, Me. 
1 Empire Carbon Works, one complete plant, except acid chambers, at East St. 

Louis, Til. 
Listers' Agricultural Chemical Works of New Jersey, one complete plant at 

Newark, N. J. 
Palmetto Guano Corporation, one dry-mixing plant at Columbia, S. C. 
1 The Pocomoke Guano Co., one complete plant, except acid chambers, at Nor

folk, Va. 
Sanderson Fertilizer & Chemical Co., one complete plant, except acid cham-

bers, at West Haven, Conn. ., 

' Operates under lease. 
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Selling companiea.-As shown by the chart facing page 194, The 
American Agricultural Chemical Co. has 17 active subsidiary com
panies engaged exclusively in selling under their own name various 
brands of fertilizers which it puts up for them. Eight of these 17 
~lling companies operate from Baltimore where The American 
Agricultural Chemical Co. proper has but one complete plant and 
one dry mixer. Four operate from Norfolk, where there is only 
me plant owned by The American Agricultural Chemical Co. proper, 
which is operated by The Pocomoke Guano Co. under lease. Three 
pperate from the Philadelphia office. In addition to the above sell
ing companies several of the subsidiary companies manufacturing 
fertilizers are used as selling companies. Thus, The Coe-Mortimer 
Co. operates only one plant, that at Belfast, Me., yet it sells fer
tilizers, manufactured at other plants of The American Agricultural 
Chemical Co., in New York, Pennsylvania, Ohio, North Carolina, 
South Carolina, and Ge6rgia. The Bowker Fertilizer Co. operates 
only one fertilizer-manufacturing plant, that at Elizabeth, N. J., 
yet it sells fertilizers, manufactured at other plants, in Ohio, North 
.Carolina, and other distant States. 

The company reports that all of these selling companies were 
·formerly independent concerns. Several of them before being ac
~red were jobbers who sold under their own brand names fertilizers 
manufactured for them by The American Agricultural Chemical Co .. 
They have continued to operate in the same manner since their ac
fltlisition. Several other selling companies were formerly subsidiaries 
of The Pocomoke Guano Co., of Norfolk. Their operation has been 
eontinued along with that of the manufacturing company since their 
.acquisition. One company lost its plant by fire and sold its brands 
and good will to The American Agricultural Chemical Co., which has 
continued to supply its trade. 

There are several other companies taken over by The American 
Agricultural Chemical Co.- which apparently have been operated as 
active selling companies although reported as inactive. Thus, in 
South Carolina, the Bradley, Ashepoo, Dixie, Homestead, and Farm
ers' fertilizer companies, supposedly inactive American Agricultural 
Chemical Co. companies, registered brands under their own names as 
manufacturers in the 1912-13 and 1913-14 seasons. The total 
number of active and so-called inactive companies of The American 
Agricultural Chemical Co. thus registering brands in South Carolina 
in these years was 11, as follows: 

The Coe-Mortlmer Co., Charleston, S. C. 
The Pocomoke Guano Co., Norfolk, Va. 
The Hampton Guano Co., Norfolk, Va. 
The Berkeley Chemical Co., Norfolk, Va. 
The Norfolk Fertilizing Co. (Inc.), Norfolk, Va. 
Bradley Fertilizer Co., Boston, Mass. 
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Ashepoo Ii'p..rtHi2f.'r Co., S. 0. 
1'he Imperbtl Co., Norfolk, Vu. 
Dixie Guano Branch, Spartan!Hrrg, 8. 
HomestNtd l;'ertHizer 
Ji'm·mt~rs' £•'ertllizt:l' 

In New York State, ranks in order of .... ~A . ..,. ..... ,., • ..._..,...., 

consnm.er of fertilizers and first ::tmong the Northern ~t;abes, w 
t3stimated consumption 460,000 tons in Tlu) 
cultural Co. only fertmze.r plants., a 
at Buif'~tln a dry-mixing plant at 
sidinry :fertilizer ma.nufaetu.l'ing cmnpanies operates a 
the State. Notwithstanding this the po.rent 
subsidiary companies 1 with 
Department Agriculture, as follows; 

Nam!l, Address, 

'l'otal .................................................. . 

:four of the subsidiary con1rmnir•s are reported 
and the other eight as selling 

Co., hovrever, is ..... ", .......... .... 
1\fe., Srmderson Fertilizer & Chemical 

Conn. Two hundred and thirty of the 259 
A.grim.t1tura1 Chemieal Co., shown abov·e, were 

under the names of 19 of its acquired and constituent 
which are reported as inactive, the remaining 29 brands being regis-
tered under its own name.1 

, 

The registration of the brands of these inactive companies was· 
made in the name of The American Agricultural Chemical Co., as 

1 The following list shows the names and number of brands registered In New York in 
1913 by The American Agricultural Chemical Co. : 

The American Agricultural Chemical Northwestern brands -------------CO---------------------------- 29 Pacific brands ------------------
Acme brands--------------------- 6 Packers' Union brands-------------
Bradley brands------------------ 26 Qu!nniplac brands------------·----
Clark's Cove brands______________ 2 Read brands---------------------
Crocker brands------------------ 20 Reese brands---------------------
Darling's brands----------------- 2 Wheeler brands------------------lllast India brands________________ 2tl Williams & Clark brands _________ _ 
Great Eastern brands_____________ 11 Zell brands----------------------
r..azaretto brands----·------------- 9 
Michigan Carbon works brands----· 6 
MllsoiD brands------------------- 16 TO~----------------------

21 
" 
j 
8 

}jl 
li 

HI 
24 
9 

25() 
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the annual reports of the Commissioner of Agriculture for New York 
State showed, and the bills of lading and con~racts made with dealers 
also bore the same name, but on the advertising matter of some of 
these brands which was distributed to the farmers there was nothing 
to indicate that there was any connection between the companies and 
The American Agricultural Chemical Co. except the street number of 
the office. For instance, the address of the L. B. Darling Fertilizer 
Works was given as 92 State Street, Boston, Mass., and 2 Rector 
Street, New York, and that of the Williams & Clark Fertilizer Works 
as 2 Rector Street, New York; 92 State Street, Boston; 1015 Fidelity 
Building, Baltimore; Lewis and Lyman Streets, Buffalo; 897 Drexel 
Building, Philadelphia, Pa., which are also the addresses of the 
offices of The American Agricultural Chemical Co. The address of 
several of these companies was given as 60 Trinity Place, which is 
another entrance to the United States Express Co. Building at 2 
Rector Street, New York, N. Y. . 

Hereafter these more or less inactive subsidiary companies will be 
identified in the same manner as the active subsidiaries (see p. 194) 
so that in every instance the name of The American Agricultural 
Chemical Co. will appear on the letterheads, advertising matter, 
contracts, bags, etc. 

Phosphate properties and mining companies.-The American 
Agricultural C~emical Co. through subsidiaries owns real estate in 
Florida comprising over 108,000 acres, estimated to contain more 
than 75,000,000 tons of phosphate rock. Part of the above acreage 
does not contain any phosphate rock, and another part has not been 
prospected. The company also owns about 2,000 acres of unpros
pected lands in Tennessee. 

The American Phosphate Mining Co., a Delaware corporation, has 
recently taken over all of the Florida rock properties formerly held 
by the Pebbledale Phosphate Co., Pierce Phosphate Co., and Peace 
River Phosphate Co. 

The Palmetto Phosphate Co., another subsidiary corporation, 
owns upward of 23,000 acres (included in the 108,000 acres men
tioned above) of phosphate-rock lands in Florida located along the 
lines of the Charlotte Harbor & Northern Railway Co., Atlantic 
Coast Line, and the Seaboard Air Line Railway Co., which land The 
American Agricultural Chemical Co. states contains approximately 
24,000,000 tons of high-grade merchantable and minable phosphate 
I'ock. It also owns mining stations, washing and drying plants, 
and a steam railroad several miles in length. The capital stock 
of this company is $500,000 and bonded indebtedness $130,327. Ac
cording to the listing statement of The American Agricultural Chemi
cal Co., filed with the Stock Exchange December 19, 1911, $770,200 
of its preferred stock and $1,115,300 of its common stock were issued 

/ 
, .~ 
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for the purpose of paying for 3,081 shares of the Palmetto Phosphate 
Co. The American Agricultural Chemical Co. now owns all but 20 
shares. 

MiscellaneOUIJ acti1•itiea.-As shown by the chart facing page 194, 
The American Agricultural Chemical Co. operates directly two ren
dering establishments-one at Buffalo and the. other at Brooklyn, 
N. Y. One of the subsidiaries manufacturing fertilizers, the Lister's 
Agricultural Chemical Works at Newark, N. J., is also engaged in 
rendering and manufacturing glue, grease, bone black, etc. 

The company also has four subsidiaries engaged exclusively in 
rendering, etc., and four other subsidiaries engaged in collecting and 
dealing in bones, fat, abattoir refuse, etc. Other subsidiaries en
gaged in miscellaneous business are the G. C. Buquo Lime Co. and 
the Pownal Lime Co., which operate lime quarries at Hot Springs, 
N. C., and North Pownal, Vt., respectively; the Bowker Chemical 
eo:, Elizabeth, N. J., which manufactures and sells phosphoric-acid 
products; Bowker Insecticide Co., Baltimore, Md., and Everett, 
Mass., which manufactures and sells insecticides, fungicide~, and 
kindred products; and Aroostook Warehouse Co. and Knyvetta Dock 
& Warehouse Co., which conduct warehouses for potatoes, fertilizers: 
etc., in Maine. 

The American By-Products Co. (lllinois) and The Coe-Mortimer 
Chemical Co., Newark, N. J., hold real estate in Dlinois and New 
Jersey, respectively, but are not engaged in active business. 

The American Agricultural Chemical Co. also owns the entire 
capital stock of the Charlotte Harbor & Northern Railway Co., in· 
corporated March 26, 1906, in Florida, which extends from deep 
water at Charlotte Harbor, Fla., to the principal pebble phosphate
mining properties of the company. The length of the road is about 
120 miles, the construction of which has been paid for by The Amer· 
ican Agricultural Chemical Co. The road is capitalized at $2,000,000, 
consisting of $500,000 5 per cent preferred and $1,500,000 common. 

Section 7. Armour Fertilizer Works. 

Organization and capitalization.-The Armour Fertilizer Works 
was incorporated August 14, 1909, under the laws of New Jersey 
with ·a capital stock of $1,000,000, all owned by stockholders of 
Armour & Co., an Illinois corporation. There is no funded indebted
ness. The Armour Fertilizer Works now ranks third in point of 
output of bagged goods. Its stockholders own all of the stock of 6 
subsidiary fertilizer manufacturing companies and of 6 subsidiary 
selling companies and also H of the stock of one afliliated fertilizer 
concern-the Boaz Fertilizer Co. In 1914 they also controlled 
through intermediaries 12 additional companies, 10 of which were 
located in Georgia. The, subsidiaries of the Armour Fertilizer 
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EXHIBIT A 

AGREEMENT made this 21 day of June, 1929, by and 

between THE AMERICAN AGRICULTURAL CHEMICAL COMPANY, a Con

necticut corporation (hereina.fter re.ferred to as the nsellern), 

party of the .first part, and THE VAN !DERSTINE COMPAl'IT, a 

Maine corporation (hereinafter referred to as the nBuyer"), 

party of the second part. 

WHEREAS, the Seller is the owner of certain land 

and buildings used by it or in connection with the collecting 

and rendering business of Herman Brand (Inc.), G. Selner Co. 

and The Preston Works; and 

WHEREAS, Herman Brand (Inc.) and G. Selner Co. are 

New York corporations, being wholly owned subsidiaries o:r 

the Seller; and 

WHEREAS, The Preston Works is an operating depart

ment of the Seller; and 

WHEREAS, the Seller desires to sell and the Buyer is 

desirous of acquiring the said collecting and rendering business 

and the land and buildings ;. machinery,equipment and other per

sonal property used by or in connection with said business and 

represents that such business consists in part o~ a list of 

regular customers from whom it is collecting fat; bone, greas~, 
/ 

etc., consisting of approximately 1,860 butcher shop customers; 
.• 

59 provision houses, 4 slaughter houses and 8 deJ:.icatessen shops; 



a list of whom will be made available to the Buyer forthwith; 

NOW, THEREFORE, THIS AGREEMENT WITNESSETH: 

The Seller hereby agrees to sell and convey or 

cause to be conveyed and the Buyer agrees to purchase all that 

lot or parcel of land with the buildings, plant and impr,ove

ments thereon, together with all wharves, docks, piers; bulk

heads, and all sidings, side track and freight agreements; 

privileges and facilities appurtenant thereto, situate in the 

Borough of Queens, City of New York (formerly City of Long 

Island City, Town of Newtown), :Queens County and State of New 

York, more particularly described as follows: 

The premises bounded easterly by said 

Railroad Avenue, westerly by the present bulkhead 

line of Newtown Creek as now established, and northerly 

and.southerly by landsof The V:an Iderstine Company; 

together with all gores and strips of land abutting 

upon or adjoining the said premises and together' with 

all right, title and interest of the Seller in and to 

the land lying in the bed of said Railroad Avenue and 

all other roads, streets; ways and avenues to the 

center lines thereof, and together with all the 

riparian rights and privileges of the Seller in the 

waters of Newtown Creek, and all its right, title 

and interest in and to the land under the water in 

·Newtown Creek in front of and adjoining said premises 

/ 
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upon the west; the specific description of said premises 

to be inserted in the deed thereof shall be in accordance 

with survey and description to be prepared and furnished 

by the Title Company examining the title thereto. 

show; 

SUBJECT TO: 

(1) Any state of facts an accurate survey would 

(2) Building restrictions and regulations and 

and additions thereto relating to said property; 

(3) Easement granted to the City of New York on 

August 2, 1918 in, through and over Railroad Avenue, to lay 

and maintain water mains, pipes, hydrants, etc. 

TOGETHER with all the machinery, equipment, furniture 

fixtures therein or appurtenant thereto as well as the fur

;rii.~ure, . fixtures, collection equipment and sundry equipment now 

.and used by Herman Brand (Inc.) and G. Selner Co., where-
;',.-~ 

located, for the sum or Four hundred twenty-five thousand 

~V-~~·~··s ($425,000), payable One hundred thousand Dollars 

·ooo) in cash on or before June 29, 1929 and the balance 

e hundred twenty-five thousand Dollars ($325,000.) on 

e the delivery o:f the deed or deeds covering said real 

of sale as may be necessary as hereinafter / 

subject to the following terms and conditions: 

.1. The deed shall be a bargain and sale deed in 

·short :form for record. It shall be duly 

-3-
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executed and acknowledged at the Seller's expense so as to 

convey the fee simple of the said premises, free from all 

encumbrances except as herein stated. The deed and bill of 

sale shall be delivered at the office of the Seller, No. 420 

.Lexington Avenue, New York City on June :29, 1929 at ele:ven 

;·•}.):;'""'"'""'''·····' 

a. m. 

2. In the event that title to any or all of said 

shall be found to be unmarketable, the Buyer shall, 

accept a deed thereof and such condition shall 

be deemed a valid reason for rejecting title to all or any 

premises hereunder. Seller agrees that prior to 

de}.ivery of said deed it will commit no act affecting the 

property. Seller further agrees that it will 

.. u. .......... u..~. ... fy and hold the Buyer harmless from the expense of any 

· ·•· tion instituted against the Buyer affecting the title 

property up to Ten thousand Dollars ($10,000); such 

shall_survive the delivery of the deed. 

2-A. If at the time of the delivery of the deed 

any part thereof shall be or shall have been 

an assessment or assessments which are or may 

in annual ·installments, of which the first 

then a charge or lien or has been paid, then 

this contract all the unpaid installments 

a,ssessme~t, including those which are to become 

after t he deli very of the deed, shall be 

-4-
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deemed to be due and payable and to be liens upon the premises 

affected thereby anQ shall be paid and discharged by the 
. \ 

Seiler upon the delivery of the deed • 
.;,, ' 

.2-B. All notes or notices of violation of law or 

· ;:~~nicipal ordinances, orders or requirements noted in or 

j\[~~ued by the Tenement House, Fire, Building, Labor, Health, 
c.··;l,):~~~·i;-'· · .. ·. 
':.•or other State or Municipal Department having jurisdiction, 
,;~::'.:i:ifL , · · • 
. \<against or affect~ng the premises at the date hereof, shall be 

-~~---ed with by the Seller and the premises shall be conveyed 

the same, and this provision of this contract shall 

delivery of the deed hereunder. The Seller shall fur-

fke Buyer with an authorization to make the necessary 

therefor. 

3. There shall be apportioned as of the close of 

22, 1929 rentals; real estate taxes and water 

insurance premiums on existing policies, 

bility and compensation insurance, on said premises, 

license fees or taxes on automobiles and all per

ty to be conveyed. 

The Buyer fUrther agrees that it will purcba.se 

agrees that it will sell or cause to be sold 

iD.veD.tory of supplies, including coal, gasoline~ / 

scellaneous factory supplies if new, and finished 

.................. hding tallow,· cracklings, bone meal, etc. and 

includi~g fats; bones, etc. relating to or 
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used ,in connection with said collecting and rendering busi

.ness on hand at the close of business on June 22, 1929. The 

price of said rat7 materials and supplies shall be the cost 

thereof to the Seller or to its said subsidiaries as shown on 

':1. ts or their books of account, and the price of the finished 
.. f;~;~ ,··--.i~: . ' .. (. 

product shall be the market price thereof prevailing at the 
: ·-:~ l ·- . 

··~lose of business on June 22, 1929. Payment shall be made 

of the delivery of the deed covering the real 

to be conveyed. 

5. The Seller further agrees to transfer or cause 

be transferred to the Buyer as of June 22, 1929 the said 

bol.lecting and rendering business, including the sole and 

'exclusive right to use the name 12Preston11 in connection with 

said business and any trademarks or trade names owned by 
-~ ,•., . 
'), 

.Herman Brand (Inc.), G. Selner Co. and The Preston Works, and 

the Seller warrants to the Buyer the business so transferred 
. ·-i~~{-~ -:··· .. ·. 

:j'_~ a business regularly carried on with approximately the 
'':~~~Jf-:,. 

customers set forth above. 

6. The Buyer will purchase and the Seller will 

or cause to be assigned to the Buyer such of the current 

counts and notes receivable of Herman Brand (Inc.) and 

S,elner Co. arising out of loans and/or advances by the said 

sidiary companies to its or their collecting and rendering/ 

customers, together with any and all existing security 

-5-



and the Buyer will pay the Seller therefor a sum 

equal to the aggregate face value of such accounts and notes 

as of the close of business on June 22, 1929, less 

$15,000, payment to be made at the time of the 

,,~~--.very of the deed to the aforesaid real property. . It is 

~\~~LU~lr. stood that all accounts and notes receivable arising out 

__ ....... , .... , 

.,_such advances or loans to customers which shall have been, 

;} ···-· . ')..?-- ~-~v;icmsly to June 3:=E>, 1929, charged off the books of the 

Herman Brand (Inc.) or G. Selner Co., shall not be 

assigned to the Buyer, and all rights to such accounts 

·be retained by the Seller and/or its subsidiary companies. 

7. Possession of all of the property to be con

transferred shall be given to the Buyer at the 

business on--June 22, 1929. 

B. The Seller will permit the Buyer to use and 

the premises at 404 East 48th Street, New York City, 

~d by Herman Brand (Inc.) for office and garage pur-

a period of ninety days from the close of business 

·' :1929 without charge, subject however to existing 

The Seller shall have the privilege, without 

use_ and occupy the record storage room in the / 

conveyed, for a period of three months from 

all records and documents now therein to be and 

-6-
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the property of the Seller. 

10. The Seller undertakes and agrees that it will 

•. , :Liquidate or cause to be liquidated the affairs of Herman . 
. '• 

:·;:,'<Brand (Inc.) and G. Selner Co. within a reasonable time after 
·l··i: 

',: '.· •• ;~.:( .·:·: ••• :~ > 

.<.:.::';'June. 22, 1929 and at the completion of such liquidation, at 

:(:i(~hich time the said subsidiary companies will have no assets 
L.·.··.e! ·.-..~ 

J"]{i\and no liabilities other than a capital stock liability (ex-
.----:? 

·'fL~epting such liabilities ~s may be incurred by or through 

after June 22, 1929), transfer or cause to be trans

all of the issued and outstanding full 

., ... " .. , ........ d and non-assessable capital stock of said subsidiary com

a price of $1. 

11. It is further understood and agreed that all 

Herman Brand (Inc.), G. Selner Co. and the Seller 

for or in connection with the rendering business, other 

those to be conveyed or assigned by virtue of this Agree

liabilities pertaining to said Herman Brand (Inc.) 

Co. as of the close of business on June 22, 1929 

by or assumed and be for the account of the 

, and/or said subsidiaries; all liabilities thereafter i.f 

by or through the Buyer to be for account of the Buyer. 

12. The Seller hereby agrees to sell and assign 

to be assigned to the Buyer all existing contracts 

in Schedule A annexed hereto, between the Seller, or 

-7-



said subsidiary companies and others in connection with or 

~:i.ng out of said business, and the Buyer hereby agrees to 

obligations in said contracts imposed upon 

its said subsidiary companies and ·relieve 

all f'urther liability as of the close of 

ess on June 22, 1929. Said assignment and assumption 

be executed and delivered at the time the Buyer enters 

said properties. 

13. Any and all damages which may be awarded under 

the action now pending in the Supreme Court, 

.York County, The American Agricultural Chemical Company and 

-'"J~~;Lw'au Brand vs Felsenthal and others, shall be for the benefit 

'd' 

the Seller. 

14. The risk of loss or damage ·by fire to the said 

and any or all personal property within the contempla

this Agreement prior to the close of business on 

1929 shall be assumed by the Seller, and thereafter 

assumed by the Buyer, who shall notwithstanding any 

ss, or damage, take title to said real and personal. 

therefor in accordance with the terms 

but in the event of such loss or damage / 

prior to June 29, 1929, or'the date of the delivery 

•:· deed hereunder, the Seller shall, upon delivery of said 

I 
I 
I 

.... assign to the Buyer all fire insurance policies covering f. 

claims for loss and damage and the monies, 
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collected thereunder. 

15. The Seller hereby agrees that neither it nor 

its subsidiary companies now in existence or which may 
) 

.-.r • .,=_..ter be formed or acquired by it, nor any controlled cor-

·-··c·c;I•:'M,•. 

... tions, will engage directly or indirectly in the business 

collecting and rendering butchers' materials within a radius 

of City Hall, New York City, for a 

od of twenty-five (25) years from the close of business on 

22, 1929, nor will it or they directly or indirect~y solicit 

or engage in the business or collecting or buying 

or selling fat, suet, bone, grease, hides and skins 

any butcher shops, provision houses, slaughter houses or 

catessen shops within said territory for said period of years. 

16. The Seller does hereby agree and undertake to 

Buyer harmless from any and all claims or actions 

the acts or business of Herman Brand (Inc.) and 

Co. prior to the transfer of their capital stock,· 

claims for additional income and profit taxes, except

incurred by or through the Buyer. 

17. It is understood and agreed that the covenants 

herein contained are mutual, and dependent one 
// 

and that this Agreement shall enure to the benefit 

hereto and to their respective successors and 

IN VUTNESS WHEREOF, the parties hereto have caused 
-9-



IS ~ COPY OF ORIGINAL MATERIAL 
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·•~<JTECl"ED BY COPYlUGRT LAW (Trri.E 17 U.S. C0~E). 
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.-:...~~·-· ~ . ..:__'-..:.:~ ~~~ ~ ··-~:·· >· 

to be executed in their corporate names and 

t~ seals to be hereunto affixed by their duly 

and year first above mentioned. 

TBE AMERICAN AGRICULTURAL CHEMICAL COMPANY 

By Erpest E. Hammersen 
Vice-Pres. 

THE VAN IDERSTINE COMPANY 

By A. M. Hayes 
Vice-Prest• 



. " 

·-----[ __ ] ___ ~----· ·-------•" 

SCHEDULE A 

Annexed to and a part of the Agreement between The American 
Agricultural Chemical Company and The Van Iderstine 

Company, dated June 21, 1929. 

Parties 

Preston Works and 
Fischer Brothers 

Preston Works and 
American Hides & Leather Co. 

Preston Works and 
Frank Mcintyre 

Preston Works and 
Long Island Railroad 

Herman Brand, Inc.; 
Preston Work$ and 
Commercial Sales Corporation 

Preston Works and 
Rausch Company 

Berman Brand, Inc., 
Preston Works and 
Sundry Butcher Shops 

Date of Contract 

January 1, 1929 

August l, 1927 

March l, 1927 

January 22,1906 

February 27,1929 

Verbal - terminable at will 

A few written and verbal 
understandings covering the 
payment of "extras". 

/ 
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AUTHENTIC LIST 
OF 

Fertilizer Manufacturers 
T HE. rollowtng pages contain a complete directory of all l+""ertil17.er Manufactur.ers in the United States anfl Canada. No UP!:t of thls 

kind can be kt::pt absolute!y corrt~ct. but for an practical purposes the following Hst is invaluable. 
Evur~r prec..-~ution ha.~ bN~n taken tt) guaranU:e tiH~ aecurae}~ or tla• infunnatlon hen~in, and no firm's name appears which has 

not rectdved a.r !eai:!t two requ~lit::S for fuH information. lt. as L~ ::<ometimel:' tht• caae. errors m· omisMions have crept ln,. th~ editor 
must disclaim a.U rf~sponsibUity. The ract that some names InU.).'" be mif':sing, and thut ~omt:> are not clussifled, must be attrflnlted rnore to 
the l.ltlt)XplainabJe di.shH.•!ination to amnvt.~r lctt~rs on th€' part of som(-!' manufa(~turers than to any lack nf e.t'fot•t on our part to secure 
this information. 

Any of the tirtns that nmy have faU1,-d to furnish tnfortnatton for this dit~~ct.ory. or· any names that may have been ~nadVt.."'!l't.ently 
omlttt~d in thE:! fol!owfng pa.ges. would be apprecinb:•d for pubtlcation in the .Julr issue, which would serve as a supplement to this Buyers• 
Directory. 

The names in the following pages have been classified and each classification indicated as follows: 

A-Acid Chambers-Complete Commercial Fertilizer Manufacturing Plant. 

C-Complete Plant, except Acid Chamber. 

D-Dry Mixing Plant. Buy all materials prepared for mixing. 

S--Sell complete goods made under their brand name. 

Alabama 
ABBEVILLE. 

Howard Fertilizer Co. 
AKRON. 

Akron Mill, Fertilizer and Gin Co. 
ALBERTVILLE. 

0- Butler-Kyser Oil and Fertilizer Co,, J. C. Butler, Pres., 
New Hope, Ala.; A. H. Butler. Treas .. Paint Rock, Ala.; 
\V. D. Claybrooke, Sec.; C. W. Cummings, Mgr. Capacity. 
3,000 tons. 
ALEXANDER CITY. 

D- Tallapoosa Chemical Co., \V. D. Graves, Prtls.; J. Vl. 
Wilbanks, Sec. and Treas.; G. G. Wilbanks, M!,'T. 
ALICEVILLE, 

0- Aliceville Oil and Mfg. Co., A. Horton, Pres.; E. Calm. 
Vice-Pres.; .J. R. Sanders, Treas.; B. H. Somerville .• Sec. 
Capaeity, 40 tons. 
ANDALUSIA. 

Andalusia Fertilizer Co. 
D- Southern Cotton Oil Co. 

ANNISTON. 
0- Anniston Fertilizer & Ice Company, C. G. Kershaw, 

Pres.; G. A. :Mattison, Sec. and Treas.; G. A. Mattison, 
.Mgr. Capacity, 2.000. 
ARITON. 

D- Ariton Fertilizer Co., W. C. Windham, Pres.; l!'ox Hen
derson, Vice-Pres.; \V. C. "'lndham, Sec. and Treas. 
Capacity, 125 tons. 
ASHLAND, 

0- Ashland Oil Mill & Fertilizer Co., R. \V. Henderson, 
Pres.; G. A. Mattison, Sec. and Treas. Capacity, 1,500 
tons. 
ATTALLA. 

Attalla Oil & Fertilizer Co. 
BAY MINETTE. 

D- Peoples' Fertilizer Co., W. M. Stewart, Pres.; ;1. M. 
Valtz, Vice-Pres.; J. H. Hunt, Sec. and Treas. Capacity, 
125 tons per day. 
BESSEMER. 

Bessemer Oil & Fertilizer Co., Judge J. C. B. Gwin, 
Pres.: J. R. Waldrop, Vice-Pres.; Wm. Waldrop, Treas. 
and Sec. Crush 20 tons seed dally. 

ALABAMA-Continued. 

BIRMINGHAM. 
American Mining &. Chemical Co. 

A- Birmingham Fertilizer Co., Culpepper Exum, Pres. 
S. D. Crenshaw, Vice-Pres.; Culpepper Exum, Treas. 
S. N. Gore, Sec. Capacity, 35,000 tons. Branch Factories 
Birmingham, Ala., and one at Jackson. Miss. 

D- Butler-Kyser Oil &. Fertilizer Co., J. C. Butler, Pres., 
New Hope, Ala.; A. H. Butler, •rreas.; New Hope, Ala.; 
W. D. Clay brooke, Sec. and Gen'l Mgr .. Albertville, Ala.; 
J. H. Duncan, Manager Birmingham plant. 

Continental Oil &. Guano Co. 
A- The Grasselli Chemical Co. Capacity, 35,000 tons. 

Plant at Grasselli. Ala. 
D- The Interstate Oil & Fertilizer Co., John G. Cooke, 

Pres.; C. 0. Jaggars, Vice-Pres.; John G. Cooke, Treas.; 
Richard V. Evans, Secty. Capacity, 5,000 tons. 

A- Jefferson Fertilizer Co., J. G. Whitfield, Pres.; J. W. 
Donnelly. P!rst Vice-Pres.; Bertram Jacobs, Second Vice
Pres.; Geo. A. Blinn. Jr., Sec -Treas.; K. A. Ivy, Asst. 
Sec.-Tress.; J. G. Bruce, Supt. Capacity, 40,000 tons. 
Branch factory, Sl"lma, Ala. 

Union Cotton Oil Co., J. A. Whitfield, Pres.; G. A . 
Blinn, Sec. and Treas. 
BOAZ. 

D- Boaz Fertilizer Co., G. A. Harrington, Pres.; E. H. 
Creel, Manager; C. J. Penrlll, Asst. Sec. and Treas.; 
R. n. ~fcClesky, Sec. Capacity, 4,000 tons. 
BREWTON. 

Brewton Oil & Fertilizer Co. 
Brewton Oil and Manufacturing Co., \V. J. Jernigan, 

Pres.; G. L. Sowell, Jr., Mgr. 
0- Robbins &. McGowin Co., J. E. Finlay, Pres.; W. A. 

~'inlay, Jr .. Vice·Pres.; W. W. Hinote, Sec. and Treas. 
Capaclty. 20 tons per day. 
BRUNDIGE. 

0- Brundige Fertilizer Co., F. C. Bass, Pres.; J. F. High
tower, Snc. and Treas.; 11'. C. Bass, Mgr. Capacity, 5,000 
tons. 
CAMDEN. 

S- Camden Cotton Oil Co., W. R. Alford, Pres.; R. C. 
Jones, Treas.; W. J. Primm, Sec. Capaelty; 2,000 tons •. 
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NEW JERSEY-Continued. 

CAMDEN. 
0- J. Wenderoth & Sons. Capacity, 300 tons. 

CHROME. 
A- Armour Fertilizer Works. Operated by Baltimore 

Division. Capacity, 75,000 tons. Sulphurie Aeid Plant. 
Main Office, Chicago, Ill. 
CEDARVILLE. 

S- Wm. M. Brown. 
FARMINGDALE. 

C- Consumers' Fertilizer Co., l\1. E. Jenkins. Vice·Pres.; 
Chas. E. Cole, Sec. and Treas. Capacity, 35,000 tons. 

Monmouth Chemical Fertilizer Co. 
FREEHOLD. 

0- Monmouth County Farmers' Exchange, H. V. M. Den· 
nis, l'res.; G. C. McDowell, Vice·Pres.; J. N. Johnson, 
Sec. and Treas. Capacity, 6 .• 000 lons. Factories: Free
hold, N. J., Marlboro and Hightown, N. J. 
GLASSBORO. 

John Repp, Est. 
HARRISON. 

D- Swift & Company. Main Office, Chicago. 
HIGHTSTOWN. 

S- E. B. Chamberlin Co. 
LITTLE SILVER. 

0- Monmouth Chemical Co., Walter Lippincott, Pres.; C. 
G. Lippincott, Sec. Capaeity, 1,500 tons. 
MARLBORO. 

D Jas. H. Baird & Son. Capacity, 2,0110 tons. 
MATTAWAN. 

S- A. J. Vreeland. 
MEDFORO. 

S- J. H. Haines & Son. 
MILLINGTON. 

S- A. D. Runyon. 
MOORESTOWN. 

s- J. S. Collins & Son. Irving A. Collins, Pres. and 
Treas; Earl C. Kuhns, Sec. 
MT. EPHRAIM. 

s- C. c. Clark & Sons. Charles C. Clark, Pres.: C. Neal 
Clark, Treas. Capacity, 600 tons. 
MULLICA HILL. . • . • .. .... 

s- Heritage & Bro. J. 0. Heritage and B. C. Heritage, 
owners. 

s- s. L. Pancoast. 

NEW JERSEY-Continued. 

MT. HOLLY. 
S- Burlington County Farmers' Exchange. E. E. Logan, 

Pres.; F. S. Herr. Sec.-Treas.; F. E. Embree, Mgr. 
NEWARK. 

Listers Agricultural Chemical Works. 
s- J. F. Noll & Co., A. Forbes, Pres. and Treas.; F. E. 

Sellnow, Vice-Pres.; J. Forbes, Sec. 
HARRISON STATION. 

Swift & Company. Manufacturers of full line of com
plete finished fertilizers. RED STEER BRANDS. 
NEW BRUNSWICK. 

C- Samuel Lederer & Sons. Officers: Samuel Lederer 
and Max M. Lederer. 

D- Ruckman Bros., James R. Ruckman, Martin L. Ruck· 
man. Capacity, 1,500 tons. Plant at Livingston Park. 
NORTHFIELD. 

Fifield Fish Oil & Fertilizer Co., C. Fifield, Pres.; Elva 
T. Fifield, GE'n, Mgr. and Treas.; Charles c. Corcoran. 
Sec. Capacity, 2,000 tons. 
PLAINFIELD. 

C- The Glaser Co. F. W. Hand, Pres.; J. B. Guttridge, 
Treas.; Theo. Glaser, Jr., Sec. and Supt. Capacity, 1,000 
tons. 
QUINTON. 

Hires & Co. 
S- Quinton Glass Co., N. S. Hires, Pres.; A. S. Hires, Vice· 

Pres.; J'. M. Thomas, Sec.·Treas. 
ROBINSVILLE, 

D- Henderickson & Dllatuah. Capacity, 4,000 tons. 
SWEDESBORO. 

S- Brewer & Locke. 
TRENTON. 

A- Trenton Bone Fertilizer Co., Wm, G. Howell, Pres.; 
E. C. Hut.chinson, Sec. and Treas. Capacity, 10,000 tons. 

Trenton Provision Co. 
VINELAND. 

D- Wm. Wilde. Capacity, 900 tons. 
WOODSTOWN. 

S- South Jersey Farmers' Exchange. Edwin Ridway, 
Pres.; C. B. Richman, Vice-Pres.; Frank Davis, Treas.; 
J. Omar Heritage, Sec. 
WOODBURY. 

D- The West Jersey Marl & Trans. Co., Richard F. Stev· 
ens, Pres.; John C. Voorhies, Sec.; James W. Trenchard, 
Treas. 

New York 
ALBANY. 

C- L. Newhof & Son. Capacity, 150 tons. 
BEACON. 

o- B. Hammond. CapacitY, 500 tons. 
BALDWINSVILLE. 

0- Burt L. Giddings. Capacity, 500 tons. 
BROCKPORT. 

S- P. E. Shafer Co, 
BUFFALO. 

Addressing Machine Co., R. E. Garrln, Pres.; Wm. 
Murphy, VicoJ.Pres.; R. E. Gavin, Treas.; M. R Parker, 
Sec. 

King Lime and Phosphate Co. 
A- The .American Agricultural Chemical Co. Crocker 

Jo'ertilizer Works. 
A- The American Agricultural Chemical Co. Mllsom 

Works. 
0- Jacob Oola Packing Co. 
8- Bowker Fertilizer Co. 

Buffalo Fertilizer Co. 
0- A. H. Case & Co., 965 Williams St., A. E. Case. Pres.· 

Treas.; A. G. Bartholomend. See. Capacit~\ 2,000 ton H. 

C- International Agricultural Corporation. W. D. Hunt· 
lngton, Mgr. Capacity, 75,000 tons. 

s- Schaai·Sheldon Fertilizer Co. 
CARTHAGE. 

The Pyrite Eng. Co., Inc., J. G. Jones, Pres.; F. L. 
Moore, VIce-Pres.; Wm. A. McKee, Treas. and H. L. 
Jones, Sec. 
CLYDE. 

0- Empire State Fertilizer Co., Geo. Brisbin, .Pres.; E. J. 
Brisbin, Vi<:e·Pres.: K. Moon. Sec. and Tress. Capacity, 
5.000 tons. 

DUNKIRK. 
Cannadaway Fertilizer Co. 

EAST WILLISTON. 
S- B. J. Pine & Son. Capacity, 800 tons. 

FILLMORE. 
D- J. W. Stockwell Co. 

FISHKILL·ON·HUDSON. 
D- Benjamin Hammond. Capacity, 2,000 tone. 

JOHNSONBURG. 
S- Fred Daniels. 

LONG ISLAND CITY. 
The American Agricultural Chemical Co., Greenpoillt, 

Warehouse. 
NEWBURGH. 

Newburgh Rendering Co. 
NEW YORK. 

D- Alphano Humus Co. Capacity, 30,000 tons. 
The American Agricultural Chemical Co., 2 Rector St.. 

Peter B. Bradley, Pres.; \\'llliam Prescott, 1st Vice-Pres.; 
James M. Gifford, 2nd Vice-Pres.; W. W. Baker, 3rd Ylce
Pres.;Thos. A. Doe, Treas.; Horance Dowker Sec. 
NEW YORK. ' 

The American Agricultural Chemical Co. WilliamN & 
Clark Works. ' 

The American Agricultural Chemical Co., Liebig 
Works. 

Atlantic Fertilizer & Oil Co. 
Bowker Fertilizer Co., 60 Trinity Place. 

D- Sonora Chemical Co., Sidney Bernheimer, Pres.; Sid· 
ney Goether. Treas. 

The Coe-Mortimer Co., 51 Chambers Sl 
C- Consumer's Chemical Corp. 

Consum.ers Fertilizer Co., Longrnce Building, Francis 
W. Holden, Pres. and Gen'l Mgr.; \V. Earnest Jenkins. 
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Reference number 011 map •..••••• 
Name .••.•••..•...•.•••...•••••• 

117 <Map No. till 
IUcbAe1d ou CarpontlOII bulk '*'I 

Locat.ton on water fran& ........... South ol 0..-Jpolnt Avenu., S'•trtawn 
Creek, Lone bland Cit)', Lona: bland. 

118 (Map No. til) 
Vao Jdentlne Co. Bulkhead 

F.ast ol Oreenpolnl Avenue, Newtown Creek, 
~ Wand City, Lona:Ialand. 

Owned by........................ Richfield 011 Corporation ot New York .. _ .... The Van l<l•rstlne Co ..... __ . .............. __ 
Operatedby ........................... do............................... . ..... do _______________________ ----------·- ... . 
Purpoae ror wbJcb used .•••.• -.. _. Recelp& or petroleum and petroleum l'!'odu~b. Receipts ol fats, bone~~, bldflll, ~kina, poultry 

leeds, (lit». 
TypeoreonatrucUon .............. Tlmberbulkhearl,earthftU. __ __ -1 Tim~rhulkhead,eartbftll. ............... . 
De8crlptlon: Bulkhead or shore •barr (IN!&.: 1 Bulkhead or shore wharf (feet): 

Dlmlllllli0011................... 440............. ... ....... . .. • roo ................. .. 
Deptbotwater,m.l.w.-...... 1()-1~--------------------------- ' ............... ___ ............. .. 
Berthlna:spaceavallable...... 440 ............. --· ... , roo. --------- ·--· - ··-
Deckabovem.l.w........... 10 .................. __ ........................... . 

L~=:fl5:;i;i~:::: -~:::-:·:::: :::::::::::-:.-:---- -- ·-- -_j f::~~~~:J:.i~ ti~~~~~: -~~~t ·~00~~· :: 
~~='~;-t«mizi&L:~ ~':!_1_~~-~--~:-_·_-_-_-_-__ :1 ~;;:tii.~~~~·-~-~~-~~-~-~:_H_.- -.-.-: : ·:. 
Water supply ..................... New York Cil)' .. _ ............. __ . . . . New York Cit)'._._ ..................... _ .. 

Fire Protection ................... Emeraenc:v e1tinl\1lahen. 4 sand ~Ia. 21 New York City Fire De=ment, ftre hOtlf, 

Electric current ............... ""-- N:,.,~-~7~~: --- ...... -..... -- .. --- .... -.·I 0~~-~~-an~ -~~-~~ ~~~- ---~------- ----- ... -
"R.;~~~:::::::::::::::::::: ::::::::::::-::::."":. :::::.:::::::::::::::::::: P.t;,~ =ts~. i&d;"i:tO"t)j"ii6 ·;e.;,:· 

lflbtsd. 

Ill <U.P No. 8) 
Tbe Am.loaa Aa'letlltunl Obllllloal 0o. 

lhtlkbeed. 

Eut aide New&OWD l'ree1~:mtb ol Green· 
))Oint Avenue, Lona: d City, 1--. 
Jaland. 

The American A~rultural Cbemkal Co. 
Do. 

Not In Ulle. 

Timber bulll:bead, earth ftU. 
Bulk '*'I or ahore wharf (IBM): 

:MO. 
ltl. 
:MO. 
10. 

UnU,btsd. 
N'one. 
None. 
Property hu Loaa:IJiand Rallroed lldq. 
None. 
Connection to New Yort City -• malu 

available. 
New York City Fire Department. 

Queenaboro Ou. cl Electrlc Carpontlon. 
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ll'r&nals lD. F1tch (Ino.). 188 Pearl Bt,. New Yo'l'k, 

A-9657 · 
COMMITI'EE ON STOCK LIST 
NEW'YORK STOCK EXCHANGE· 

THE AMERICAN AGRICULTURAL CHEMICAL OOMP !NY 
(Organized under the laws of Connecticut on June 80, 1893) 

CERTIFICATES OF DEPOSIT OF THE CliiA.SE NATIONAL BANK OF THE CITY OF NEW YOR 
AND ·LEE, mGGINSON TRUST ·COMPANY, DEPOSITARIES, 

FOR PREFERRED STOCK (-$100 FAR) 
AND FOR CO:MMON STOCK ($100 PAR) 

(Certifica;tes of Deposit are traDBf<'lra.ble in New York, N.Y., or Boston, Mass.) 

Authorized by charter ••.••........ : •.. 
Amount outsta.ndffig and listed ........ . 
Authorized to be listed •.............•. 
Certificates .of Deposit a,pplied for .•.•... 
Certificates of Deposit to be issued under 

Shares of 
Preferred 

Stock 
llOO!fJOO 
$84,55~ 

$84,55$ 
184,552 

Shares of 
Common 

Stock 
llOO,O.OO 
88Mrt'l. 
338,2$1 
883,2$1 

Deposit Agreement dated •.....•.... , 
· No other authority required. 

September 18, 1980 

CAPITAL Sl!()tlBl'l'1J.!S AS 0'11 S!!PTElliliEB 10, 1930 

ilmbar QJ: Sbn 
S'.rOCll: Par Authorised Authorl;ai!. AutboriDd 

Claeaea: Voluo by OhGltor for Iawan.ca to ba Lliltod 
l'ro!or:ed ......................... ~100 800,000 \!84,5611 2!U,S~Il 

Oommon ................ ~c•••••••• 100 800,000 3S8,\lll1 333,1!:!1 

BONDS Intumst Amount .Authorizoi!. Aul:horized 
Tltlo and :O.to of Maturity: Rnto Authorized tor Iaw:inca toboL!aled 

Flret lb!fund~og Kattgft,a:s "1~% .80. 
y..,. Slnlc!ng Fund Gold Bondli, 
SerlGB A, duo February 1, 11!41, ?).S% Unllmltod ~.ooo,oao $30,000,000 

O-D411ls 
oDi!.Liat.l<l 

284,fi62 
883,2ll1 -

Out>tand!ng 

$8,39.0,000 

New York, N.Y., September 10, 1980. 
Rlllfmi:ng to pt~vious npp1ieations, the. most recent of which is A-5471, dated J{me 15, 19!1, for the &ting 

of the a.bov;;:-menti~!led '.Bonds, applt<l&tiou ia he:t."eby made by the tn:tdcr!ligned :ROOJ.'~tlon Committee b 
the lis~lng oi:t tlKl New York St<lekliJ:~rcli&nge of Certiiic!IOte.s of Deposit i.mlll!d by ne Ch~~Se Na.ti.<rrial :Bank of 
the City tlf New York, nt New Yotk> N'. Y., 11.nd te.e. Bigg~ Trltllt C\l'ln}]lmy, at :Boston, Ma.'ls., as Depo!!i· 
tarlcs, fol.' llhare11 of the c&pital arock of 'l.'h& American Agrleultt,U'd Chemical Comp!lilly (l•~n!!&l.' <:alled,t'he 
"Connecticut Comp~'') a.s follows: 

~51l2 shtllre'l of the par value of $100 each (tots.l·par value $28,455,200) of Preferred Stock, and 
sss.~n shares of the p!U' value of $100 each (total p!U' value $88,8~,100) of Common Stock 

on offi.cie.J. notice of issuance in exchange for outstanding stock certificates. 
All clmdd shu~ tit P.vefer.:l:'.d Stock and Common Stock are '!:isted oil Ul!ii New York Stock ExcluiDf!<'~ pur-

!ltlS.Ilt to ect~on on n.ppllc.ati(ll'ls.h~fnremade, t1w .l'lioot ~l!ll.t f)f which with :reepect to the ~ef~d Stock 
is application A·4!i6f!, dated~ 'i,l!Jl!J, tmd the moat ~tnt cl whieh with re!lPect. to the Collll'D.fln Stock is' · 
applitmtion A:.ii>t.ll'h &ted Maxch 23, lV~l. 

AUTHORITY FOR ISSUE 
Tho Certificates of Deposit, for thu lli;t~l;li which. application is hereby made, IU'e to be issued under the 

Dcpol!it 4,greem®t, dated September lS, UlSO, ~ Horace Bowker, John Foster Dulles, Cha.rlea Ha.yden 
aud Gem:ge .C. Lee and their l:eapee!;ive suooe&lnta and ::~ubstitutes, !1!1 a. Reorganization Committee (hereirul.fter 
called tht: "Coonmittee'!), ~md B11ch. holders <If shares of stock of the Connecticut Company as shall become 
pa.rH~41 thereto tuid tllfl hnloo11 irom. time to time of Certificates of Deposit issued thereunder, under .which 
The ChMe.NrttiorurJ. Bank.qt the City o! New Yo.rk ~m<l Lee, Higginson Trust Company have been desigl!a.ted 
Depositaries. 

OPINION OF COUNSEL 
The validity of the Certificates of Deposit to be issued will'be passed upon by Mr. Edward H. Green ol 

New York, N.Y. 
THE PLAN OF READJUSTMENT , 

With.rege.~d to i~e lila~ oY R!!adjwrt.n:iet!t ret~® ilunail.e to the ci.rctiler letter OO.ted Sep~kber 18, l!ISO · 
fron1 the· Cpmmi:ttee t<,> the stoc.¥Jwlder~ of tt~e <'...onvee~!cti 'COn•Ran.r ~hieb rei!& ~tq;t~tJ;<Mtfdllows: 

"ln•hbe ('A}Illpa.I)Y:IIl.aBt ~ual!.'!Wo~, . .. . . . eaJied-to tlw 
dpai-ctthilil!y .. otS<mte• co:t;);Xll'i!-W re~st:me . 'Q!in:l'i:l~ete t,he' p:re~t eapit.at impru~t. 
'Jlhc . .lmle•5~1 .198Q, baloilee l$1!et.of the 'Co~.llh(twed net QSset$·df 'illf;1Jl!m,.llclro Apglieli.bla·to.t:ile . 
l!lfl~>7.7,'f,llfttl ,pnr v.Uue oi pl!}{e.ntlu ~ eom,n•~n ·stoo~ tliWl 'mdiil.wting & il:!~tJ?ital·a~k •i.hlticit '()f 
$89,887 ,!Wfj. So long !IS t.hia deficit wst6, 'l.\() diVidend~ Cll.!llegadly lwpW:d &uil, Oil. the 4!1l!IUllption. ' 
o~·.!/1!»£1i.n~,np.n<;J9f lPl'eiii!U~ v!l.l).lllll n.p<l ~nUJ!'tU!;tio~ pf * tl\rJ3illt'~> ll.t tlterrti¢ o~ .l~~:~t yea.t (whicll·t~ :' 
aiJhtJ,t.nnticl}y.~,'?v.e.the IM,~,~ve-;y~. a.y~r~). 'it, ')'IO~Id·~ oveftwerJ.~~i::tpara'frnn~·nuwlh~<n:e the 



Tmll AMER~CkN AGRI(JULTtiR.U. Cl:tSMICAL COMPANY-PAGE TWO 
• : I .-!, 

··.capi~al iiJ;IP.ainn~t, a~ady existing since 19il!, co~d be made g()cx:i· .· ~hus~ under (>resent conditions, 
·a.Jl net ear~mgs mUBt,:in effect, be;impounded fQr a long p_e:ri(Jd;ottime. : .. : ·:: . '·. ; ·. ··:; 

+ "' ... * •. 
. •:Your Direct;ora ha.ve accordingly for some time ba~n egwddi!r.ingpla.ns !or a capital readjustment 
. which will eliminate the' paralyzing effects of the exilllling la1~: impaimieJ!.t of tP-!1 capitlilstqck;. 

"The recent annual report to !!tockholders refereed· to tht!! faat· tl:w.t nrclin;liuar;r steps to this end 
had already been taken through the concentration of &BBel;;j.and bu&inesa in The American Agricultural 
Chemical Company of Delaware, a wholly owned. subsidiary comp&l)y, with only one class of stock, 
i.e., no pa.r value common stock. A substantial part. of yottr Company~s !;!rOperties in llCI!ordmgly now 
vested in thiB Delaware subsidiary, and the balance l.s ~dt to beJI'a:rwerred ~ol:tl the plan for 
capital readju!ltment is declared operative. Furthenpore. the Dcl&w~ Company has been :mb
stituted for the Connecticut Company as the obligor on the outstanding balance of 7~% Mortgage 
Bonda. A situation thus results wherein you,r C'..ompany, the Connooticut Company, has ~ecome a 
holding company which owns the common stock o1 the Delaware Company. The latter Company 
has assumed the bonds, conducts the bUBiness, makes the profits and, not having a capital impairment, 
is in a position to pay dividends out of p~:ofits. 

"' * .. * ,.. 
"AB a result of the foregoing considerations, your Directors have· now formulated a plan of read- . 

justment, under which, if the Plan is adopted, there wm. be i!l.llUable, in ftcit!tng<.l for tlll) pl.'Ment 
prefen-ed, a!).d common stock of the Connecticut CompM;Y, $17,815 aMrea' /:Jf no Pttl' :-ro.l11.e t.Onin:l.ou 
stock of The American AgricultQl'al Chemical Company of Dillitware.. iM,~ of these shn.res will be 
i.esuable for the present preferred !ltock of the Conn~tieut Co:nwwry. on .a l'l'hnril-fot-:ilin.ro baaia, aud 
88,8~8 shares will be issuable for the present Connecticut common stock, on the basis of one-tenth. 
of a .9hi!.te of new Delaware stock issuable for each &bare of the present Connecticut common. On the 
assumption that the exchange is fully conmnomatcil. the · llrcl&:red stockholders a.9 u, clMII 
would thus own over 89% of the buSiness &nd the eonmtoll stucltl:t!:il.ders as a class would own slighttY 
over HJ% of the businelfl!. Yow Di.rectors.bclhrl!'e t;ltatthis.l.\.de~ly rell~ts !!u(ilt r<~Sidu;U vali.tll !l>S 
iiilierea in the pl~ut eom:mon. st;ook and which, howeyer probl!mla.tiCill it lllil-Y be, renders it inawro
vria:te that the eomm.<ln stock fl]lould be wholly ~uded frmn lJn.rtieipat!on in a plan of voluntary 
reorganization. 

.. 
: 

"To the extent that the Connecticut Company stock is exchanged for stock of the Delaware 
Company, the exehlmging stocik.b.oldera will, through .the medium of their h~ldings in the Delaware 
Contp.~.~,Uy, own their p~~!te Qt the entire. bW!i.ooss. an.d properties )lereto~ore ,.ownea. by the Con
necticut' Coml)anY with the ¢vmt.~~ge that they win be in. a· position· t0 reCcive\iivideD.ds paid' oui·' 
of the eatlii:tlg:a, To the emmt t.hat lltoclihQlrlel's of the Cmme<;ticut Company do not elect tri ex
change, th~ will !:>a lcl't with the C.on:n~t Cmnpany thllt lj.mount of staek of the Delaware 
Compo.ny which represents .a proper·p:roportion ofthe~U~Se\ll, &()that the position of any non-d.eposi~ing 
st;oekholder will not ho;ve been leglllly impail.'<ld. It nll of the ConneCticut Company stock iS ex
changed, that Company will di.eappeax." 

. i 

DEPQSJT AGREEMENT 
.. The J)!:poait A.green1<:tJ.t ill to be dated September 18, 1980. It refers to stock of the Connecticut Company 

M "Co:nnecth:ut Colllm!ln Stook'' and "Connecticut Preferred Stock'l, ss the case may be, and to· stock 'of the 
Dels.wn.re Comp&'ly as "~.WIII.'e Common, Stock". . 

With .Re.!poot tc ths I~aua and Tmna of Oertiftc.obJs of Deposit and Scrip OB't'tificatea 
Paragraphs 8 and 4 of the Deposit Agreement provide in part as follows: 

."S. Ea.ch holder of Connecticut Preferred. Stock or Connel!ticut Common Stock; upon the 
·deposit thereof with one of the Depositaries (or with any designated agent thereof), shall lie entitled 
. to receive from such Depositary a transferable Certificate or Certi~cates of Deposit with respect 
thereto, in form an.d substance as pr~cribed by the Committee and ~pproved by the Depositaxies. 

• Each such Certificate of Deposit !!hall be registered in the .l)2.llle o:f the'Depositor or his nominee, as 
directed in writing by the. Depositor, and shall be signed by the Deposita.t'Y issuing the aam.e,.on behali ~f 
the Committee, an.d registered by Bank of New Yerki.Ul.d 'J.'.ruaf; Comp1lJ:l;}', M.Itegilftrw:, m tne Cll.Se 
of Certitleat~s t)f Depqsil; is$ued by The Chase Nal:i<roll.lJ,:B.tl.~tl~ -Qf the City of New 1!"6rlt,Md by The 
~l:rst,N,u.t,ional B.'l.llkor :Boston, as Regis~rar,.l.n the ~- pf C~~~-11.:es uf l)ep~~t waned by ~.ee, Rig.· 
gmllon 'trust Company, or by suclt ~l«!et)!!Or or othilr d<$p0$1W.lll5 or regm~rs. .if ii.ny, ·llli .may be 
nppointed 'b;y the Coromi:ttoo here~JI~det •. , 

"4. The Certificate of Deposit 'so to _be iSljued ilbt~.li~title theluilderatb.et~<>fi:espectively, ®sucll 
date a.s may be determined b;y the Cotnmittoo nnd Subject to t~e temm tlieroof and·of thil;t A.gt'(le:ment;' 
upon the sjllTender of the (},1rtifionte:; of Deposit to the' Depl)llitl.try by wl:ton1 issued,. diiJy tmtlorood, · · · 
-for cancellation, to reqeivo in lie!l, of depooited Co~cnt',Pl'liifcrred' Stocl!; ow ·CoD.neetidut'Co:D:unon 
Stock, as .the case ll¥ty be, in .. o:Me the .~I)J) Sluill be OOlllitu:tunaetOO., aharea'of·Delaware Common· 
Stock. at the rate of o~share of J?e~aware Colllplon St~k torroe'h m\ch.ahlu:e' of· COruiecticut Preferred 
Stock and one ,shaxe of Delawaxe Common Stock for .each· ten ruch shares of Colll!ecticut Common· 

0 

0 

Stock. . . · · • · • 
. ·.' .·"No Cel#ficate for a !ra.etion of one share.of Delaware Common Stockshallbeissued:incoiillectiori ' 
with the exchange of Connecticut 'common Stock, but any .fra.etionai intel'~st m' Deia~i>re CommJii'' 
Stock shall be represented by Scrip Certificates which &ball contain such provisions and be in !!Uch · 
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form 1111 may be determined by the Board of Directors of the Delaware Company and approved by the : 
Committee, including provisio~ permitting t_he exchange of such Scrip Certificates aggregating' one· 
or more full shares of Delaware Common· Stock tor certificates of Dela.ware Common Stock; repre-· ; 
senting such number of full $ares ~ithin such period (not less than six months: from the date when . 
the :Plan shall have been declared operative) a.s shall be determined by the Board of· Directors of the . 
Delaware Company, and such ScriJ? CertificateS may also contain provisions authorizing tJ:ie sale by 
the Dela.wa.re Company of the number of shares of Delaware Common Stock represented by such . 
Scrip Certificates for the benefit of the holders of such Scrip· Certificates after the expiration o:f such· 
period. · 

"In ca.se the :Plan shall be abandoned as provided in Paragraph 5 hereof, holders of Certificates 
of Deposit, upon surrender thereof to the Deposita.ry by whom issued, for cancellation, duly endorsed , 
and subject to the terms thereof .and of this Agreement, shall be. entitled to receive without cost a 
Certificate or Certificates for the ~ame number of ahw:es of Connecticut Preferred Stock or Con
necticut Common Stock 8.s then conatituted, s.s the case m~y be, as are represented by the Certlfica.teil 
of Deposit so $urrendered." 

With Resp6r:t to the Duration of the Right, of Dspoait 

Paragraph 5 of the Deposit 1\.greement provides !Ill follows; 
"5. The right of deposit shell continue until November 1, 1980; unless prior thereto the Com·, 

mittee shall elect to abandon the Plan, provided, however, that if on November 1, 1980, the Gommittee 
shall not ha.ve declared the Plan operative (and if the Plan sha,ll not have been abandoned, on or prior 
to saidfdate) the right of deposit ipso foolc and without any dilclatll.tion by- the Committee, shall 
continue either (a) for such further period or extended periods (niJii, however, beyond 'September 80, 
1981) as may be determined by !;he Committee, once or suooeasi:vcl;y .alter Nov1m1her 1, 1980, by 
notice filed with the Depositaries, or, in case no such notice is so filed, (b) until September SO, 1981, 
subject always, ll,owever, to the right of the Committee, at any time after Nowctnber 1, lQOO, while 
this Agree.ment is in force, either to declare the Pllm open.tive iUld/o.r terminate the rlght of deporut 
or to declare the Plan abs.ndoned. Unless p1'0viously deolared opl}ttiitive or !~bandon~ the Plan 
shall be deemed ·abandoned on September SO, 1981, without ®Y decla:r11.tion thereof by the Col'l:lmittee 
but hi. no event shall the Plan be deemed abandoned prio:r to Septembet,80, 1981, except upon election 
by th~ Committee to®andoxt the Plan. The decillion or the C~ttee ei:f;her to declare tb.e Plan op
et1!1ive or to abandl)n thaJ>ln.n .shall be ma4e by notice from the COmmittee filed :with the Depositaries, 
Election to abandon the Plan may, in the discretion of the Committee, be made after the.Plan haa been· 
decla.red operative if the Committee shall lor any reason determine thereafter that it is inexpedient o:t 
.~possible to consummate the Plan." 

With Rupect to Title to tlw; Depoait&l Sio11k 

Paragraph 6 of the Deposit Agreement provides in p~ as follows: · 
"6. The Committee shall be entitled in its discretion at any time or from t4De to ~e to ci~e 

any or all certificates for Connecticut Preferred 8l:Qck or Connecticut Common Stoc.'k depCl.llited 
hereunder to be :registered in the pa.me of the Coxn:mittee or m thn namn of a. noml:n,ee or nominees ot 
the Committee. Title to the stock deposited herel!n4er shall pass o~lly if mid aa d!l'~ed by the 
Committee in the carrying out of the Plan, and unl<:ffls and n.ntll title to aueh stoelr shall so pass .no 
endorsement or assignment or transfer of any depol!ited stock shall be o:r b.ecome effective fo:r the 
vesting of title thereto, and such deposited mock shall in the meantime be held irrevocably in escrow 
by the Committee subject to the provisions hereof." 

With &apsct to the Oonsummation'ujthe Plan 

Paragraph 7 of the Deposit Agreement provides in part as follows: 
"7. The Committee shall be entitled to take or authorize to be taken any and all such e.ction as 

it'1nn.y deem. neeessaq, e~lent ot• desirable to ll.CCO.mpl.iehment o£ the l'lan. Without prejudice 
to the gen.eral powm hercixl granted the Cmmllitt.ee l$ J,tm-eby a.uthor'"J.Zed !l.lld empowered in ita 
dillCretioli l;o ·take or procure to be laken. or approve o);l hehruf of the Depositors. all such e.ction as 
it may deem advisable for vesting in. the Delaware COmpany all or any~ of the F.opcrtics ruul.l,usi~. 
ness of the Connecticut Company, recapitalizing h:i:lm time to-thne the C~~necticut and Thlla.wnte 
Companies nnd effecting the exchtmgoo of stock, as herein referred to; an~ to exooute any tmd all · 
d~ts whh:ib the Committee may deem necessary or expedient in furtherance of the Plan.· The 

· Plan· will not be declared operative, unlea.a, in. the opiirlon of .thll ~ttee, suJ;!ioient amounts of 
atock are depOSited hereunder to jl,ll;!tiiy such deeiaration. but nothing herein mmtained sbllllln Any 
way limit 01: o.!!~;Jr:t the pow:er and :right of th~ ~IDmi'l',i;W to decl~ the Plan opern.tivs, or to ablllldon 
the Plan for Well rea$)Jlll as it, in its ~baolute disr.reti~m: ma.y d!l~ 'Pi<iw aml a®q!lll.~. 

"The Committee or .ita substitute or I!Ubstit~tes llle authorized to attend any mE;Btingofthe 
stockholders of the Conn~t~eut Company which may be held while shares of mock of th1i''Conneeticut 
Company are ·held on deposit hereunder and to vote all such abates with all· tlie powers which each 
Depositor wo~d P.Ossess if personally present at such meeting in favor of any corporate action which 
the Committee· deems to be.l'Basom~bly, n,ec~sary or ~xpeqi~;nt fq,r tl).tj II.C!lO~p~hm,ent of the Plan 
and to af.tl:nd,~~y meeting of th~ stockholders of the Delaware Company-' which may be held while 

,, ~ ,. • • • ' • ' • • . . • • • '. >.' • " •. ' • • • • • • • ' \ '.'' ' " ( • 
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shru'ell of 11took of the Delswara Gompa.ny am.beld by or on behalf of the Commit~e (and pending 
the distribution of such. aharea to the Deposit(lla) .and to vote all ~ha.res ·of stqck oi th!l J:?e!a.w&fe, 
Company with all ·the 'POWers which ,~he D.epoalt(l!:'ll would ·possess U such sha;'es h~ been d\stributed 
to the JJepoaitors and tf wch .Depositors were pernot!a11Y preaent at swilt mt~sting, in favor of any 
col'po:rate a!ltion by the Dcln.we.re Company whi<>-4 .in the Conl.lllittoo's jud~nt is nec,essary. or 
advisable in ea;rrylng out the Pfun, and the fot!!iolng authorizlll;ion 11iuill be construed ,as being 
coupled m'th an interest and irrevocable until the termination of thls Agreement: No Pepoeitor 
shall .have the right to vote with respect to the deposited stock of the Connecticut Company at any 
stockholders' meeting of the Cormecticut Company during the life of thls Agreement nor to vote with 
respect to stock ofthe·Delawa.re Company held by or on behalf of the Committee pending the delivery 
of such ·stock to the respect.iive.Deposit:::rs " 

. With. Ileopect to ModiJi:ctiticna of th6 Plan 
Paragraph 7 of the Deposit Agreement provides in part as follows: 

"The Committee is hereby authorized and empowered to construe and interpret andapplythe 
Plan and this Agreement and to supply any defect or omission or recon-cile any inconsistency therein, · 
and alae to modify the Plan in its discretion, provided that any such modification shall not in the judg
ment of the Committee involve material departures irom the Plan adverse to the interest of the 
Depositors of stock of either class, a.s to which the judgment of the Committee shall be conclusive 
and binding. The Committee may also: adopt and approve any modified P!ll.n which in its judgment 
involves a material departure fro~ the Plan adverse to the interest oi the Depositors of stock of 
either claas, but in suCh ·event .the Committee S;S promptly as is reasonably prootica:ble shall give 
notice of such modified Plan to the }}epositora of the class or classes deemed adversely affected 
(such notice 'to be deemcd sufficiently given if mailed postage prepaid to Depositors at their addresses 
a.s the same appear on the books of the reapective Depositaries) and shall state in such notice that any 
Depositor of such class or classes is entitled at his election at .. any time within thirty (SO) daya from the 
date l>f the malling·of such notice to withdraw from this Agreement upon surrender to the Depositacy 
of his Certificate of Deposit, as the Cl!Be may be, duly endoraed, for cancellation. ani:! tmy .such De
positor of the class or classes deemed adversely a.fi'eeted, upon eu:rrender of sucll certificate held by him, 
shall be entitled to receive, :without collt, certilicates for the same number of shares of deposited stock 
as are represented by the certificate so BUITendared. Every such holder of a Certificate of Deposit 
not so' sunendering the same and withdrawing within said thirty (130) day period, whether or not having 
actlllll notice of such ·right of with$-awal, shall continue to be a party to thla A~ement and be 
bound hereby ns fully and elrectively •aa thoUgh. arich right of ·withdrawal had ·not existed/' 

FIN.ANC!AL STATEMENTS 
The following finnncial statements, certified by the Comptroller of the Cormecticut Company, e.re given 

below:· 
(1) Consolidated p~:oflt and loss statements of the Connecticut Company and the Delaware 

Company and other subsidiary companies, for the meal years ended June SO, 1929 and June SO, 1980. 
(~) Conaoiidated deficit account of the Connecticut Comp.a.ny and the Delaware Company and 

other subsidiary compe:nies, for the fiscal year ended June 80, 1930. 
(8) CollSOlidated balance she~;t of the Connecticut Compwy and the Delaware Company and 

other subsidiary co)llpames as of June SO, 1980. 

THE AMIIRIOAN .u;;mCDLTllRAL CHBWOAL COX>n'ANY (0'11 CONNECTIOUT) 
AND 

TEE AMl!RIOAN AGmCUL'l'mi.U. Cm:MXCAL COMPANY (OJ.' DELAW.Aml) • 
AND OTBim SUDS!D[Al!Y COl\fl'ANJE!l 

(l) CONSOLIDATED PROPlT AND LOSS 6TATEMJ!:NT li'OR THlli li'IBCAl. YJil.UW BffDED ZUNE 30, 1929 AND JUNJB: 30, 11130 

,~w yopa.r ended 
1UD.18 90, 1929 

G~ p:rof.t !rom opeNUo:n (attar deductin: ope.tattng,;6$ll.log and admJnfat.rattve e:~panoos1 and 

F!JCAl Y81lr ended 
JWJe 80, 1930 

dfacoUll.tl ud t:reighta) ..... ...... ~ ~. ~ .•..•..••.••....•• , •• ~ .,., ~., • ..,..,_..,. ---~ ~ ~. 'i,t. ~, "~·~ ;8,16!1,4-18.89 
Dod1lot' 

Reaerves'for do.Ybtlul rac:a!Vabte. .... ,.,,,,,,, •. , .. ·~ .. ~ ,_,.~- ... ;J-no~u u *613,.878.14 ,561,689.18 
1,071)8114.41 

l;SS2,4o9.25 ------
Depreda.tioJl cf p1anta lilr.nd depteUoD of mlnM .•• , ·~ •• , .~ ~ '". ,.~ ~-·"""'»"'~ 1,148~~86.11 

Net.pr.ofit from opBt!'tf01111 •••••• ......... • ...... ·~ •••••••• ~. •. '" .............. ~. ~·"' .... ~ *"' $11G08AJIJ4,6& 
Ded\lotC 

Ibtatea.t,paid and a:oorued on [UAded •debt... ••• • , • , •••••..•• •· .•..••••• , 
Pramlum paid on F!mt Bo!undlng lilorlp~• 7li% Gold l!onda rotfrod 

prior to maturity,;, .......... .,,,, • ., ........................ . 

;800,178.67 

81;600;80 

$7lll,S08.66 

(2) CONSOLIDATED DEFICIT ACCOUNT 
DedG!t at J'u~ 1,. 1929., •••••••••• , ••••.••• , ....... , ,,. .. ,..~..,~<f .. _,.~ .. ~*""'-~ .. ~~·~~.~~, "'+". ~ ~. ~~. ,_ $l'&.l'l6/18l.OS 
AM: 

.GUI.ers1.pl4nt a11d propeni• .r9i8el'Ves •••••.•..••. •~«-~·""~· ,H.,, ... ~ •~ .,~ ~ 'lO,S197,gss.aa 
lta&elvea for p'l:lolphate l'Dek d•pDilt:a .••••.•....• ,.'"". H ~ • ....., ,.u. ~>-H ~, ~ ll~321:J,701.IG 
Reaerves tor-a(lcoUDil tmd:notu-recalvablo .•... ,.,,, . * ... ,..~ ... ..,.. ..... ~ ~ """"~ ~., • ., 2,145,04f..58 

, Oont!DilGDOJ' reel:'ft., • .... , ~ •• , •,. • •.••.. ,, ••• , ~ ,-,,, ~ ... ~ ....... ~ ~ ..... , .• "' 1.000,000.00 

~1,3«;7'12.68 
Net J.naoae for the lllc&l :rear alli:led .JQ'Da 80, '19-110 trs.nltfe:red-'from pro.fto~ad'lossaecaut ... , f 1.~G07;3<iiJ$q 

Doftclt at ;r.,.. so, 1sao .... , ...................................... , : ....... , , .. 'f39,l!il7;~oMs 
~·~~ 

721,508,58 

.$1,507;886.80 
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~ ... ,. ... ,._.. .. ,,.I 0 .. ~ ... ·~~· ;t.. ~ ~ ~;t.o 4 ~$ 5t .. t ~*"". •• o 04f1 •o •t• o < o o o oo o" •• • ,..,.,. 0 00 0 o o o o 40 0 

A...,.nlll•a•l ""~'" ''''"h>ol!l&,l"""_,_,""'"" ••.••••••• ,., .............. ,, ... . 
ln~f<lrlt~~ (mau:nfn.cti.frcd l)'X'Cd.U:llto:~ fllM(It!nlrt }Ul!d suppUoo) at c~t, or market It lower •• ,. 

To til! tn.tf'lMt flnqts.t,.•u-"'",., ~"'"""~""'"~ ~ .. ,o~. ~..-.~ •• ~·~ .... ""' ... ,...-~ ~, ~ ~· ·'"-~t ..... ~· ...... 
I 

D&lGn'ed ohs.raeat' , 
Unapjred 1D8l1nl.oC!~J1 prepald tazGSJ and ot.her deferred o:&a:rg• to !utui& -<IPBt'lff.tloba,.",. ,. ...... 

Sl~l:c:i:Dglwtd for rfldem~o~ o! .Mortga&:e Bondi au~ 'trU!tll.l.tids, • ••••.• , •• , ~·,., ....... , ~· ~,. 

Cop!tal ..... bl< 
Land, bllll<llni;O, ..,.cllllloey.4lltl•<au~t. !""' ,..,,....,.,,., ........ . 
P~uph\\~ na\:k d'O_p~,Jte, l!:lim 'ruu.rYna~":~·:><· ,.,. ~ ~" 7 .... ~-..., ¥~* ~~ : ••• •• •••• 

l'r<>p.,;:to••<>4 NqWwtm• OjiOtlltlllll'l'UI;P<>IIIIB ••ilou~<teyblv .. tm .. te,f ... 
l'~l:''f'«<;llo '< *" ~ "'-~ ~ .. ~ .,.,. •,;. ,.~ ~ ~ ~,,. "'""*" ~ "'" "~ ~-* -'" "~-~"' • • ~ ~*"" • • • • •' • • •" 

tlond wtU,,_.brAn~ md f,rtt:«f.c·mu~~ ... ·--~ ., i ... .., ...... ~~ .......... H"'" ·~, ••••••••• 

36,1~2,017.1§ 
I,796,1H\8.94 

~,206,528.86 / 
1.00 

$0.728,212.06 
10,528,376.14 
a,us,aoua 

flll!,822,892,18 

i61,89Z.l!8 
o9,84T.SS 

10,1'05,139,~5 

Doticlt.~~::~.~~~-.~ ... ~::-:::: :~:"::::::::~ :-;:\~:.:;::::·::::·:: :::.:::,:::·::::::1::.:::::~: :::·: · ! ~:~;:·::r.~~. ~ :: ·~ 

LUlllllTlliS 
Ounonl Uabllltl .. , 

A._CQQ'!Uli:l paypb{G and .Q4tl(Qalj jiabfiltfN ..... •~· f o ~ * •*~"'"*.""~ • ,.__. ou • ....,..,~',.,._,.,..,.., • .,. t ~._,of. 
Aoorued.Jn~ ti~ bonda ••••.•... .............. ~ ... ~·~-' .... , ~.._~ ... ~, •• ··~ ~~ .. i,l·· .,..t • ...... .., 

'1'9'tal cartaaii UabiUtiiiii!IJ •••• *,, . ._ ................. ~· ~· •• ... ~ ~ .......... ~-. ~* ~""•• .... ~~·* ... • ... ~ ~· 
DaCerred ~red1ta ....... •.•., ..... "' ... ~ ........ , •.• t •• " ... , ... ~ ""'., ... • ,.., .... "~ ~ .... "• ~ ..... ~ • ~ "*" .. " .- ~. 
XGaorvea tor cODtinpnoiesr &!ld Fadem1 t:Qzea, ............. ~,.~ •••• •• ~ ...... ,.._.. • .., •• ,.,.,, .. "'~"'""'" ... ~ .. . 

Foooded debt: 
!!'!,.! Re!un.U..s Kongop 1M% 2<1-Y.,... Sloldng :Fund Gold Bonds, 

Berlt~~ A, due Pebruary 1, 194:1 ....... , ••••••••• ,., • ...... , • • • • • • • • $8,890,0QG .. OO 
Lea owned bV tho O'omptl21y, • .... , .......... , • , , ...... , • • • • • • • • .. • • • • • .. 223,500,00 

Total ftindGd debt •••• •••.....••..••••••••.•••••••..••.• ; ....... ~ ... "'• ••• .-. •-· ..... t 

Totoil ovmot Uabilltfu, f'EI&GrYca and fw.\d&d debt ................ , ..... ~,.__,_.. .. ~ •••"""'"'~ 

Coplta!l!took: 
p..,tened Stock (d!Yld0>1da paid to Az>rJI, 1921) ....... ., , ., ., , ,. • • .. .. • ~B,IG6,2CO,OO 
Oommco. Stock ..•. .•• , ~ •••••••• , , • , ••••.• , .. ~ •••. ~ •• , •• , , , •• , , • , , • 88,.32.1.l,l!i1S.OO 

$74~sn,:zr;7:. '';· ~:-0-

',' 

$01l,Ms.6S 
277,812,50 

n,I89,81S.l~ 
118,107.11 

2,625,978.48 

81,717,826.00 

$74,877.2l!7.72 

" ' ... ~ .. 

~500,600 par value o! li'!rot &Cundlng; Mortgal!o7M% Gold Bond!!,..,.. rodrepoa A11,.,.;l, l9So. 

AGREEMENTS 

The underaigned &.orgaclzation Coonnittml agrees with j;he New York Stot'.k llb:clum~ ~~.s follows: 
To mainte.in, m l!C<lOl!~e wlth tho ruli~S I:Jl the Stpek Elmhangni, a mmalot office!)).' lll~yin th..l :Bornugh 

at Mmma:ttu.a, City~ New Yorlc, tor the tmnsfer of Certmcate~ of Dep!lllit; Also a ~Y oflicu o.r agency in 
tile l~91ough (It Manha-ttAn, City o£ New York, where Certiitce.tes of Depcsit shall h11, rogisterlld .. 

Not to .ma.lte my cl:umge in tho frum of ('A:~rtillcatea of Thl:pcsit or of a b:mll!fer .ageney, or of a registry 
1>:flico withollt the approval of the Comm.ittco oo Sto.ck .Lim:. 

To ncl.ify the Stoc~k Lcltange in the went of tlte ~ce or cl'eu.tioo 'in any form or i.n!J.:imei: of n.ny rights 
to aubserilie to, \ll' to be nllt,tted, li¢Ct:!ritil'~'l;.·or.of lillY olihtl:!' rights o.r.benefitil.portlliu,fugto ownership of the 
Co.rtific11.tes of DepfX!it. so ~ 'to al'l!ord tl:!J!t holdm oJ Cmit\CB.tes o.f Dilposit a proper period wltlill\ which 
to reCOl'd !:hclr intll.l'est>', a.rld ·that a.ll rights to sUlim.il:ie OJ.> to receiw ttll.otm¢llt!! li.Ud. a.ll other ~u:clt rights 
and bendits ahW.I be trlmllferablel and shall be traru®rnble,·pa;ynble !llld dcliver~ble in the Borough <If Mllll
ha.ttan, City of Now York. 

TP puht'ISh ptompt1y to l!.oldcm of CJ:em:fica.tes ct Thlp;:>slt MY action in reapecl; to aividonde on the shares 
Ol stocli: represented by the Oerl:iiicat.es ollft>pos!t ~ alittmoot~ of rl~lltll for o,.. robseciptlon to ~ltics' 
applicable thereto. noti~<es l:hereef to be sent to the Stook: Excltan~, o.nd to give the Stock Exclumge .u,t leu.st 
ten da.ys' notice in ndvance of, (1) a.ny e%terudon or ~usioru~ of th~!*'ied wherein .stockhoiden ate p~ 
:mittetl to deposit th.nL: ahmes. {i) ol closing mock tmn:Stilr bookdor theCat'tiffeatll!! of Deposit oithc mking of 
• recor,d. of holdelll therooHor 1\l:iy purpolle. 

'l'o have onlw!d at aU tinics a. str!!Icient supply of Certificates of Deposit to meet the demands for transfer. 

GENERAL 

M!Uling addtess: Ettllll:lt lit Hmnmers;m, Seeretn.zy; c/o 'l'.he An:tetfua:n Agricultum.I Chemical Com:Paey, 
~o I.!J!&ingk!n. Avanue, N'll:W ):ork City. 

~'hll Certiflcut~;.~ i>.l' Deposit for bi.'th l>refe:rred and Q>;rrm:tOn Stock~ to be issued by The Chase, National 
l3a.nk oftho City of New Yutk, New Ym:k, .N. Y; I.Ul.d Lee, Ir~1.1.n TrU$1: Company, :Boston,~ •• which 
will act 118 Tralla!er Agents thereof. · 

.,. _'·,} 



A-9657 TIIE-'AMElliCAN·AGRlCULTURAL OlJ:EMIOAL COMl?ANY_,..PAGE si;:c 

The (Jertifica~es·o.!.Depos~t. isa~t!<l .. \1~ '.J;'jle; ~~J~S,!~ ~~ti~l!lrB!J.~:)t;O,; .. t!m1~i~Y;.of N~;r Yo,* ~·~:~o h~re~~ 
te~ed. by Ba.nk of.Ne:w York and 'I'rllllt Company,.~~J'o!•k, KY;r;~ ltit&i~>tr\).r, •. ~·th~ ·~·· 
Higgmson TruSt Company are t<?. be N!gister<ul·by Th,e.l!'h•!.!t N . .·. .,,!J<S 
Registra~:. · -

,,,, 

,, '· 

. This Committee o;:ecommends that the aho>'e.l'l.!Mltij)l;d Ce.r~:tlioo.~ 
. . ~~.55~ shares oHJ:cl~rrea Stock ($i!Jo'Par Vnlu:~)i' alid . ·. ,. ·.·.· · 

388,~~1· sjliu'es OJ' Common Sto~k (li\lt'IQ :Par Vlllnc); be nfunitted to the· list on o:ffioi;~t~.tJlfictuJf issu• 
ance in exchange for outata.nding ero.tifloate$ for l're&lrre~t' lind '(J(~mmoi:t Stock ~n ncooril.aneo \vitb. th~ .terms 
of thls application. ' -

Adopted. biJ tl1e Governing Dommitt<JG, &ptembst:il4,.>t9J'JQ • 
FRANK ALTSCm:JL, C:iu..m~N. 

···~·· 

. . ABHBEL GREEN, SECRETAEY..! 

,·'' ~~- ~:!· -~\:~. ~=.~~·~-.~ 
'!.!•:N \' t~ 

···- ;;:, 

'·'·'' ':.:·.1•''! 
;,,_, .. ._;, 

.( 

·.:·,,,' 
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THE AMERICAN AGRICULTURAL CHEMICAL COMPANY 
GRAYBAR BUILDING • 420 LEXINGTON AVENUE 

NEW YORK, 

AUGUST I), I930· 

----!f-------------.----------·------· ··------------------T0-THE--STOCKH0LDERS-oF-- ------ ___________ _, ______________ .,,_ ____________ ., _______________________ _ 

THE AMERICAN AGRICULTURAL CHEMICAL COMPANY: 

The Board of Directors submits herewith the Annual Report of the business 
of the Company for the fiscal year ended June 30, I930. · · 

Earnings:_ 

Net Profits from operations after reserves for discounts, freights and 
receivables, and after deduction of depreciation and depletion, at the same rates 
as last year, amounted to $2,228,874·76. After providing for interest charges 
on funded debt, there remained a net income of $I,507,366.zo, or $5.30 per 
share of Preferred stock, which is an· improvement of $8o3,588.I3, or $2.83 
per share, over the fiscal year 1929. 

Sales.~ 

The year has been one of progress. Sales of fertilizers, phosphate rock and 
various chemical products showed a gratifying increase over 1929, to which 
substantially all of the Company's branches and subsidiaries have contributed. 
A readjustment of your Company's sales methods and the development of a 
comprehensive marketing and advertising program aided largely in this expan
sion in volume of sales. Competition continued to be acute and sales prices for 
practically all of the Company's products were.below the levels of recent years. 

The country's estimated total consumption of fertilizer showed only a slight 
increase over last year; the economic situation in agriculture, on the whole, 
continued unsettled and prices of several important farm products are now at, 
.or pear, the lowest point since the post-war deflation period. Your eolllpany 
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endeavored to meet these adverse conditions by a reduction in its unit cost of 
production and distribution, with the result that there was an increase in earn· 
ings, as well as in sales. 

The greater demand and repeat orders for "Agrico" brands of fertilizer 
and for the chemical products of the Bowker Chemical Co., a 100% owned 
subsidiary, have been particularly encouraging. 

Inventories: 

Inventories are lower than they have been in previous years and the turn· 
over has been speeded up. In view of the declining commodicy markets, a hand· 
to-mouth purchasing policy has been followed as far as possible. Inventory 

······Tasses-nave,-rn:erefore;· .. oeeii···negiigible.-··Mruiiiiactureoproauets; ... ·rn:at:etiii'ls···an:a-'-----·------
supplies are carried on the Balance Sheet at cost or market, whichever is lower. 

Credits and Collections: 

Collections from sales of the fiscal year 1929 and prior years were reason· 
ably satisfactory, with the exception of Cuba. The decline in sugar prices to a 
record low for all times has seriously interfered with the collections from 

·colones in Cuba. In view of the very uncertain outlook, credit sales of fertilizer 
through the Havana branch were substantially curtailed last season-this being 
the only branch showing a reduction in the tonnage of fertilizers sold. 

The larger volume of domestic sales in 1930 has resulted in an increase 
in the gross amount of current fertilizer receivables, not due yet and payable 
from the proceeds of this year's crops. Great care has been exercised in the 
extension of credits and substantial reserves have been set aside out of the year's 
profits for possible losses in the liquidation of these receivables. 

Technical and Commercial Research: 

In line with the Management's modernization program, the Company's 
research departments are . directing their efforts towards the development of 
improved processes for the manufacture of fertilizers, as well as to activities in 
related chemical lines. Several of the materials allied with the manufacture of 
fertilizers, such as phosphate rock {of which the Company owns large deposits 
in Florida) and its derivatives, have important present or potential sales outlets 
in the chemic~! industries. The policy of product diversification is based upon 
commercial research of markets and there already exists a profitable business in · 
related lines which is expected to play an increasingly important part in the 
Company's growth. 



The Company's fertifizer. sales policy is grounded upon the fact that fer
tilizer is a basic necessjty of steadily growing importance in the production of 
crops at a profit. Each year the nation's crops take out of the soil approximately_ 
seventeen billion pounds of nitrogen, phosphorus and potash-the principal 
elements essential to plant growth. Two and one-half billion pounds are returned 
to the soil in the form of commercial fertilizers. Only 6o per cent. of the remainder 
of this plant food taken out of the soil is restored by crop residues, rainfall and 
other means. This leaves a deficit of five and three-quarter billion pounds of 
plant food each year. This declining fertility is a vital factor in the present farm 
problem. It spells steadily increasing unit costs of crop production. 

The essential fact of the present farm problem is that it costs most farmers 
--- - too much to grow-their-e-rops.----Only:.hy.lncreasing .. the..yie.ld_from._each acre placed 

under cultivation, and thereby reducing the unit cost of production, is it possible 
to increase farm profits. Fertilizer consumption must be increased if agriculture 
is to be placed upon a ,sound basis. 

Your management's studies of the economics of agriculture clearly demon- _ 
strate that the basic problem of the fertilizer industry is under-consumption, not 
over-production. Your Company's sales policy actively recognizes this fact. 

Property, Plants and Equipment: 

A careful study of efficiency of equipment and production and location of 
plants is being made for the purpose of meeting problems of service, distribution 
and competition in the most effective manner. -

Operating properties are maintained in good condition but without extrava
gance, the principle of thrift and close control being applied in all departments. 

· The more important additions to plant property were made in connection 
with the installation of equipment which will enable the Company to benefit 
from developments in the synthetic nitrogen field, and give it a more flexible 
position in the nitrogen market. Plant additions have also been made to meet 
the greater demand for the products of the Bowker Chemical Co. 

Mining of phosphate rock has been extended to the Company's. high grade 
phosphate rock deposits in Florida and is now, in part, carried on by dragline · 
operations, instead .of exclusively by the hydraulic method as heretofore. Results 
have been entirely satisfactory and additional dragline equipment is now being 
install eel.. 

Further progress has been made in the disposal of properties no longer 
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required for the business. During the last year the Florida hotel properties of 
the Boca Grande Corporation, a wholly owned subsidiary, have been sold on 
satisfactory terms. 

Financial: 
Current assets at the close of the year amounted to $23,822,892.!8, as 

against current liabilities of $r,I89,3I6.rj. Notwithstanding an increase in 
receivables from sales of the :fiscal year I930, cash on hand exceeded last year's 
:figure by $529,391:·33· The Board of Directors, in June of this year, authorized 
the calling, for August r, I930, of $5oo,ooo par value of the First Refunding 
Mortgage 7~% Bonds. The Company's funded debt in the hands of the public 
is thus reduced to less than $8,r66,5oo.oo and interest charges thereon to less 

--·····-----~--~---······-···'·tn]rn-$0I3~0oo:oo-perannum:·----------- ... --------------------~----- .. -----~---------- .. ·---~-------------~--------------~---------------------------------------

Balance Sheet: 
The Balance Sheet gives effect to a revaluation of the Company's properties 

which your Directors have felt was required in order that the ~urrent Balance 
Sheet should fairly set forth the present value of the Company;s assets. 

It is well known that the fertilizer industry and conditions in agriculture 
have undergone profound changes during and after the war period, and yoU.r 
Company has had to carry burdens which were inherited from a dissimilar past; 
yet, it appeared unwise to proceed with a radical revaluation of the Company's 
assets during a period of uncertainty when the fertilizer and allied chemical 
industries were in a s-tate of flux. The time has now come when definite changes 
in the character of the business should be reflected in a material reduction in 
the "value in use" of many of the Company's fertilizer plants and like fixed 
assets. 

Heretofore the conventional method was followed of carrying operating 
plants at cost, less normal depreciation accrued arumally at rates determined by 
independent engineers and based on the estimated length of life and we!!.! and 
tear of the properties. This method would be proper to continue had conditions 
in the industry remained stable. However, a production capacity which at many 
points is beyond present demand is an economic factor constantly present and · 
necessitates a revision of plant values. Many other factors have contributed to 
the present changed conditions, such as methods and cost of distribution and 
transportation, the cost of labor, and the shifting of crops grown in various 
localities. Some of your Company s plants heretofore enjoyed, within an economic 
freight radius, a profitable outlet for their production which is no longer avail~ 

_ !lble to them. The disappearance of farms from a who!~ section of Long Island, 
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formerly consuming a heavy tonnage of fertilizer, serves to illustrate changed 
conditions. The centers of fertilizer consumption are moving. Your Company is 
tied down by its past investments in plants of. large capacity, located in sections 
which often do not prove to be the most advantageous in which to do business. 
Such investments are, for all practical purposes, worth no more and possibly 
less than a modern or competitive plant of low cost and moderate capacity which 
can be operated when profitable and from which operations can be moved to 
other territory when desirable. 

Your Directors feel that your Company can best succeed by frankly. recog· 
nizing the fact of economic obsolescence and revising asset values to meet new 
conditions. It will thereby free itself from the burden of carrying charges and 

· ~- .. ---··------.---~.,--------·· ·· ··a.eprecia-tion~tates;·~--ba-s·e-d--on-former-values;-·now--obsol-ete;-and--thus-·-further· 
regain the ability to produce economically and to meet, in kind, its more "light· 
footed" competition. It is for these reasons that a policy has been adopted of 
providing substantial plant and obsolescence reserves, in addition to normal 
depreciation, thus making it possible to retire promptly from service or liquidate 
properties which are uneconomical or no longer required. Accordingly, addi· 
donal reserves aggregating $10,297,292.82 have been set up against capital 
assets, other than phosphate rock: deposits, and their net book values have been 
correspondingly reduced. 

During past years a substantial part of the Company's inoperative prop
erties, real estate and similar investments, no longer required under changed 
business conditions, has been liquidated. The balance of all such assets has now 
been segregated and is shown as a separate item on the Balance Sheet at its 
estimated sales value, to be disposed of as soon as practicable. 

The phosphate rock deposits in Florida, in so far as they are likely to be 
mined over the next thirty or forty years, have been taken up at a net figure, 
after reserves, which approximates the current market value applied to the · 
minable tonnage of high grade and standard grade rock:. The balance of the 
rock deposits represents rock which is not commercially workable at this time 
and is nor likely to be mined for many years. It has no appreciable present market 
value and is, consequently, carried at the estimated sales value of the land. In 
the Annual Report for the fiscal year r923 attention was drawn to the vahiacion 
of the Company's mining properties. The phosphate rock industry was then 
suffering from the consequences of the war, with a curtailment of both domestic 
and foreign demand, but it was the feeling of your Directors, as expressed at that 
time, that this situation might prove temporary and that a change in the book 

· value of mining properties should be deferred. Since then the trend from the 
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lower grades to the higher grades of rock, and competition from foreign .mines 
st;:em to have permanently affected the values of phosphate rock deposits. Under 
rhe circumstances, your Directors ·believe it proper, at this time, to make an 
adjustment in the book value of the phosphate rock deposits, reducing it to a 
net book value of $r,796,646.94· 

An amount of $2,I05,047-58 has been added to the reserves against accounts 
and notes receivable. In the fertilizer industry, where long-term credits must be 
extended, it becomes necessary, at times, to carry farmers and dealers through 
periods of abnormal depression resultmg from crop failures or serious declines 
in prices of agricultural products, such as are now witnessed in the growing of 
sugar cane in Cuba. Substantial collections are made from such overdue .receiv-

·--·······-·ables-irr-subsequent·years;-afterthe-farmer~financial-position·has--beerrrehabili-•·------ ---------- .......... . 
rated through the sale of a profitable crop. Yet, your Directors believe that under 
conservative management ample reserves should be carried at all times so that 
net current assets do not include an unduly large amount represented by items 
which are not of a liquid nature and the ultimate collection of which depends on 
the hazards of weather and crop prices. The extent to which the above mentioned · 
additional reserve will be used to absorb losses wili largely depend on develop-
ments in the Cuban sugar market. 

An addition of $r,5oo,ooo has been made to the contingency reserve. 

The net results of these extraordinary changes in the Balance Sheet, after · 
taking into consideration the year's income, is co increase the capital impairment 
to $39,837,406.43 on the basis of the Company's pr~sent capitalization of 
$6I,777,326.oo. The Stockholders' equity is thus valued at $2r,939.9I9.57· As 
the Preferred stock has prior rights up to its par value, quite apart from the 
arrearage in dividends, the net value of the assets is, therefore, equivalent to 
about $77 .oo for each share of Preferred stock now outstanding. 

Readjustments of book values and the establishment of additional reserves 
do nor, of course, operate to diminish in any way the actual assets which the 
Company owns. The Company possesses now pr~isely what it would have 
possessed had book values. been left unchanged. If, however, book values, as 
determined in the traditional way, have permanently become out of line with 
the facts, the facts should be faced. That book values have become out of line is 
not only apparent from detailed analysis, but is confirmed by the test of earnings. 
In the current vear, which shows a distinct improvement in many respects, earn* 
ings ~ounted to $5.30 for each share of Preferred stock. This rate of earnings 
is appreciably above the average for the last five years. Assuming asset values 
equal to $77 .oo per share of Preferred stock, as indicated by the Balance Sheet 
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presented herewith, this represents a return of approximately 7o/o which is a 
moderate industrial return. On the basis of former book values of about $r6o.oo 
per share of Preferred stqck, this $5.30 would represent a return at the rate of 

approximately 3%% annually. Assets which, over a period of :five years, can 
earn less than 3 Y4% per annum on their book value, are obviolisly over: valued. 

Your Directors, convinced of this fact, have, in conjunction with the man· 
agement, conscientiously and intimately studied the situation for some time past 
and they believe that the Balance Sheet, herewith presented, fairly reflects pres~nr 
values. 

The technical position of the present Balance Sheet points to the necessity 
of some early corporate reorganization. With a capital impairment which has 

, e~Isl:eJ since :i:9i3'~no dividends can.-J:5e paia eyert on ~iheFreferredst:ock: Ci.irtenr · d d···-------·, 

earnings will be indefinitely impounded until released by some readjustment 
which will avoid the capital impairment and permit of current earnings being 
paid out. 

In anticipation of and preparatory to such a step your Directors have, during 
the year, shifted more of the operating properties of your Company to The 
American Agricultural Chemical Company of Delaware, a company organized . 
as a wholly owned subsidiary in 1913, with only one class of stock, i.e., Conunon 
stock, and which has been utilized for many years as the mediwn for doing busi· 
ness in certain States. The Delaware Company has now become the principal 
manufacturing and operating company and the Connecticut Company has 
asswned more the status of a holding company, whereof the principal asset is 
the Common stock of the Delaware Company. Furthermore, the Delaware Com
pa~y has been substituted for the Connecticut Company as the obligor on the 
First Refunding Mortgage 7t2% Bonds, pursuant to a supplemental indenture 
executed becween the Delaware Company and the Trustee under the mortgage 
securing the bonds. The way is thus paved for the effectual elimination of the 
Connecticut Company and the substitution for its stock of d1e Common stock 
of the Delaware Company, whether through voluntary exchange or dissolution 
of the Connecticut Company. This would substitute the stock of the present prin
cipal operating company which is free from capital impairment and consequently 
able _to pay dividends out of its profits. 

Your Directors are studying plans for such an exchange which, when 
definitely formulated, will be submitre.d to the Stockholders·. 

By Order of the Board of Directors, 

[9] 

HORACE BOWKER, 
President. 



THE AMERICAN AGRICUL 
(of '--'Ontt~W'"~ 

THE AMERICAN AGRICUL 
AND OTHER 

ASSETS 
CURRENT ASSETS 

· ·····-· ·· ------- ·--·-- · ----- .. --------------cash---~-------.. :----·--;·--·:----:----~-------:-- --- ~------ ;--------~------;---~----.--.---.-------.- -- • 

Accounts and Notes Receivable, less Reserves . . . 

Inventories (Manufactured Products, Materials and Sup
plies) at cost, or market if lower . . . . . • . 

Total Current Assets • 

DEFERRED CHARGES 
Unexpired Insurance, Prepaid Taxes and Other Deferred 

Charges to Future Operations . • . . • . . . 

SINKING FUND FOR REDEMPTION OF MORT
GAGE BONDS AND TRUST FUNDS . 

CAPITAL ASSETS 

Land, Buildings, Machinery and Equipment, less 
Reserves . • . . . . . . . . . . . 

Phosphate Rock Deposits, less Reserves. . . . 

Properties not required for operating purposes and 
Sundry Investments, less Reserves . . • . . 

Good Will, Brands and Trade Marks 

Total Capital Assts - . 

Total Assets . . . 

DEFICIT. 

CONSOLIDA 

$6,I02,0I7·75 

I, 796,646.94 

2,206,523.86 

I.OO 

-----$ 6,7-28,-2-I-2.06 

ro,52s,;376.14 



CHEMICAL. COMPA·NY 

CO:MP ANY (of Delaware) 
Y COMPANIES 

SHEET 

LIABILITIES 
CURRENT LIABILITIES 

--'~';"-~---·-····. '. ... ···-··--·· ..... ·····• .. ·- ·--------·-·····~-·~-~---------------···-
A.ccounts Payable and Accrued Liabilities -------------------$-9i1,so3.·6S-------····· 

Accrued Interest on Bonds . . . 

Total Current Liabilities . 

DEFEimED CREDITS . . • • . . • . • . . . 

RESERVES FOR CONI1NGENCIES AND FEDERAL 
T.AXES · .•......•..•.. · 

FUNDED DEBT 

First Refunding Mortgage 7~% 2o-year Sinking Fund 
Gold Bonds, Series A, due February I, 1941 $8,89o,ooo.oo 

Less owned by the Company . . . • . 223,500.oo 

Total Funded Debt 

Total Current Liabilities, Reserves and 
Funded Debt . . . . . • • . 

CAPI'TAL STOCK 

P.referred Stock . . • . . . . 
(Dividends Paid to April, 1921) 

277,812.50 

$x,x89,3x6.:rs 

U8,I07.U 

*8,666,soo.oo 

C()lillllOn Stock . . • • . . . . 33,322,126.oo 61,777.326.oo 

* $500,000 par value of First Refunding Mortgage 
7%% Gold Bonds were retired on August 1, 19~0. 

· ... '. 

$74.377;227-72 

ERNEST E. HAMMERSEN, 

Vice-Pre.rident and Comptroller. 



THE AMERICAN AGRICULTURAL CHEMICAL COMPANY 
(of Connecticut) 

and 
THE AMERICAN AGRICUL 1URAL CHEMICAL COMPANY (of Delaware) 

AND OTHER SUBSIDIARY COMPANIES 

CONSOLIDATED PROFIT AND LOSS STATEMENT 

FoR THE FrscAL YEAR ENDED JuNE 30, 1930 · 

GROSS PROFIT FROM OPERATIONS (after deduct
ing operating, selling and administrative expenses, 
and discounts and freights) , • . . . . • 

. Deduct: 

Reserves for Doubtful Receivables 

Depreciation of Plants and Depletion of Mines 

NET PROFIT FROM OPERATIONS 

Interest paid and accrued on Funded Debt 

NET INCOME credited to Deficit Account . 

$ 55!.539·78 

I,077,86{.4I 

DEFICIT ACCOUNT 

DEFICIT at July I, 1929 

Add: 

General Plant and Properties Reserves . 

Reserves for Phosphate Rock Deposits . 

Reserves for Accounts arid Notes Receivable 

Contingency Reserve • • • • • • • . . • 

NET INCOME for the Fiscal Year ended June 30, 1930 
transferred from Profit and Loss Account . 

DEFICIT at .June 39, 1930 

$10,297·292.82 

II,325, 701.15 

2,105,047·58 

I,500,000.00 

$ 2;228,874·76 

72I,S08.56 

$16,1 I6, 731.08 
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CERTIFICATE OF AUDITORS· 

NEW YORK, 
AUGUST q, I930. 

To THE STOCKHOLDERS OF 

THE AMERICAN AGRICULTURAL CHEMICAL COMPANY: 

We have examined the books and accounts kept at the Head Office of The 
American Agricultural Chemical Company for the year ended June 30, I930. 
The accounts and transactions of the Branch Offices and Subsidiary Companies, 

--~~whlch-have-·-not heen-examined .. oy-us·--b-ut.have-··been .. certi.Uedas -correa:··oy- ·. 
responsible officials, are incorporated in the consolidated accounts submitted 
herewith and we certify that the attached Consolidated Balance Sheet has been 
correctly prepared therefrom and is in accordance therewith. 

From information received from Branch Offices and Sub
sidiary Companies it is our opinion that proper provision has been 
made for losses and discounts in the liquidation of accounts and 
notes receivable. The inventories of manufactured products, 
materials and :Supplies, valued at cost, or market prices if lower, 
have been certified, both as to quantities and values, by officials 
of the Company_ We verified the clerical accuracy thereof and 
satisfied ourselves that the valuations are on a fair and sound basis. 

Operative properties, excepting Phosphate Rock Deposits, 
are stated in the Balance Sheet at cost, less depreciation, with a 
further deduction for obsolescence and General Plant Reserves as 
determined by the Company's officials and supported by the find
ings of independent engineers and appraisers. Phosphate Rock 
Deposits are stated at nei: values based on con:servativ:e estimates 
of market values and of the future utility of the properties made 
by the Company's officials and also supported by the findings of 
independent engineers and appraisers. Charges during the year 
to the plant and property accounts have been examined by us and, 
in our opinion, appear to be proper capi~l expenditures. 

Properties not required for operating purposes and Sundry 
Investments are stated at their estimated realizable value. · 

Officials of the Company have certified to us and ir appears 
that provision has been made for all liabilities lacutre? 01; acs~~d.. ' • 
and for possible additional assessments for~,.fed~taLJ~i~ ;:~n.~~: ~ /,\ 
other contingencies. · -··----·----··-·-·. 

~ ~~ ~·~ ~ ~ ~llu ~··': ~:·; ~~~ ·~:;~'c ~ "f~ "~~OJ 

WE HEREBY CERTIFY, on the basis stated abd~~ .that,~th;~ itt~Ci:r~if Cori~ 
solidated Balance Sheet, in our opinion, fairly stare~ th~ ~r,oa1}5.ial;·P,O~;i~~O~f:lf 
The American Agricultural Chemical Company as ar~Jl:!lle 30, j:§-30.'' •; ~ •• :: 

LINGLEY, BAIRD & DIXON .. 
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THE AMERICAN AGRICULTURAL CHEMICAL COMPANY 
GRAYBAR BUILDING-420 LEXINGTON AVENUE 

J:IER£CTCRS 

.J. HOWARD A.RDRSV 
YlCI!' PRE:BIDENT t 
Ci'UARAI\ITT TRUST co •• 
NEW YORK 

HORA~ BOWKER 
J'UBJDII:NT 0 NEW YOM 

ROBERT 8. BRADLEY 
B08TCINo NA8., 

GEO.RGE C. CLARK 
CLARK, 1:101:10.1 a COo"' 
M"EWYOIIIC 

.JOHN FOSTER DULLES 
8UL"L1YAN • CROMWELL, 
NiwYDlllC 

CHAR1.ES HAYDEN 
HA.Y.DEN 1 II"C'OIUI:; 1111 CO•t 
HII:WYORIC 

. , .... _ .. _. -·:.-·-··.·--- ·.-- ·: .... 

NEW YORK CtRE.C'r'ORS 

GBORGE C, L"EE 
LKI!I: 0 HIGGI:NBON 1111 CO,, 
.BCBTDN1 MASS, 

GEORGE K, MORROW 
"CHA.1RMAM, 
GOLD "bU"T caiiPtlftATIDN, 
NEW YoRK 

RAL.PH A, POWERS 
I:XI!C:VTIVR YlCII: PREIItDEHT' 1 
N~YOilK 

PH11.lP STOCKTON 
PRE&IDI!:NT1 
FIRST NATIONAL JIANK'1 
BQSITDN1 MASS. 

CHARt.ES B. WHI'TYLESEY 
Nli!:W LONDON", CONN. 

SEPTEMBER 18, 1930. 

'fo THE STOCKHOLDERS OF 

THE AMERICAN AGRICULTURAL CHEMICAL COMPANY: 

In the Company's last· annual report, recendy mailed to stockholders, atten
rioQ. was called to the desirability of some corporat~ readjustment which would 

eliminate the present capital impairment. The June 30, i930, balance sheet of 

the Company showed net a~sets of $21,939,920 applicable to the $6l,77?,326 
par value of preferred and common "stock, thus indicating. a capital stock deficit 
of $39,837,406. So long as this de:fi,cit exists, no dividends can legally be paid 
and, on the assumption of a maintenance of present values and continuation of 

. net earnings at the rate of last year (which is substantially above the last .five
year average), it would be over twenty-six years from now before the capital 
impairment, already existi!:tg since 1923, .could be made good. Thus, under 
present conditions, all net earnings must, .in effect, be impounded for a long 
period of rime. · 

It is obviously contra.ty to the interesf of the stockholders to perpetuate a 
situation wher~ they must indefinitely forego dividends. Neither can it be ex-
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pected to maintain a high morale within the Company if it is known in advance 

that earnings, which the organization is working to produce, can for many 

yau:s serve no other purpose than to reduce an enormous book deficit. Further

more, opportunities for expansion and development are seriously curtailed 

unless the· Company has available stock which has dividend possibilities and 

which can .be used as a basis for consolidations or acquisitions. 

Your Directors have accordingly for some time been considering plans for 

a capital readjustment which will eliminate the paralyzing effects of the exist

ing large impairment of the capital stock. 

The recent annual report to stockholders referred to the fact that pre

liminary steps to this end had already been taken through the concentration 

· of assets and business in The American Agricultural Chemical Company of 

Delaware, a wholly owned subsiiliary company, with only one class of stock, 

i.e., no par value common stock. A substantial part of your Company's proper

ties is accordingly now vested in this Delaware subsidiary, and the balance 

is expected to be transferred before the plan for capital readjustment is de

clared operative. Furthermore, the Delaware Company has been substituted for 

the Connecticut Company as the obligor on the outsta.D.ding balance of the 7~% 
Mortgage Bonds: A situation thus results wherein your Company, the Connecti

cut Company, has become a holding company w~ch owns the common stock of 

the Delaware Company. The latter Company bas assumed the bonds, conducts 

the business, makes the profits and, not having a capital impa.it!Dent, is in a 

position to pay dividends out of profits. 

It is clearly in the interest of the stockholders of the Connecticut Company 

that they should have an opportun.ity to acquire direcdy the stock of the Dela

ware Company rather than leave this stock as the sole asset of the Connecticut 

Company. This latter course would have the result that such dividends as the 

Delaware Company might pay could not legally be passed on to the Connec

ticut Company stockholders, but would have to be held in the treasury of the 

Connecticut Company, due to its capital impairment. 

Any such distribution of stock of the Delaware Company to Connecticut 

Company stockholders involves the problem of proper apportionment between 

the preferred and common stock of the Connecticut Company, 

[2] 
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0 It is clear that the common stock has at the present time a position of very 

problematical value. The current annual dividend requirements on the outstand

ing preferred stock amount to $1,707,312 per annum and these dividends are 

cumulative. The accumulation of unpaid preferred dividends dates fro~ April, 

1921, and amounts to $16,219,464 as, of October 1, 1930. On the assumption 

that average earnings hereafter woyl.d increase to' as much as $2,000,000 per 

annum; and if these were applied first to making good the present capital im
pairment, and thereafter every dollar of such income paid out and applied to 

pay accumulated and current preferred dividends, it would be over 16o years 

, before any profits coJ!d legally be paid as dividenC!s on the, common stock. 

The preferred stock is likewise entided to a preference in the assets on dis·· 

solution, and, in the event of a liquidation of the Company, it is highly unlikely 

that there could be realized eve!), the preferenti,al amounts due to the preferred 

stock. The common stock of the Delaware Company, which would constitute 

the sole asset of' the Connecticut Company distributable on dissolution, has an 

asset value calcul.ated at the equivalent of $77 p~ share of outstanding pre

ferred stock of the Connecticut Company. ThiS preferred stock has a capital 

preference of $100 per share, with accrued preferential dividenqs of $57 

per share. 

As a result of the foregoing considerations, your Directors have now formu

lated a plan of readjustment, under which, if the Plan is adopted, th~ will 

be issuable, in exchange for the present preferred and common stock of the 

Connecticut Company, 317,875 shares of no par value common stock of The 

American Agricultural Chemical Company of Delaware. 284,5 52 of these shares 

will be issuable for the present preferred stock of the Connecticut Company, on a 

share-for-share basis, and 33,323 shares will be issuable for the present Connecti

cut common stock, on the basis of one-tenth of a share of new Delaware stock 

issuable for each share of the present, Connecticut coinmon. On the assumption 

that the exchange is fully consummated, the present preferred stockholders as a 

class wpuld thus own over 89%, of the business and the common stockholders as a 

cj:ass would ownslighdy over 10% of the business. Your Directors believe that 

this adequately reflects such residual value as inheres in the present common 

stock and which, however problematical it may be, renders it inappropriate that 

the common stock should be wholly excluded from participation in a plan of 

voluntary reorganization. 

[3] 
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To the extent that the Connecticut Company stock is exchanged for stock 

of the Delaware Company, the exchanging stockholders will, through the 

medium of their holdings in the Delaware Company, own their percentage of 

the entire business and properties heretofore owned by the Connecticut Com

pany with the advantag-e that they will be in a position to receive dividends 

paid out of the earnings. To the extent that stockholders of the Connecticut 

Company do not elect to exchange, there will be left with the Connecticut 

Company that amount of stock of the Delaware Company which .represents a 

proper proportion of the assets, so that the position of any non-depositing 

stockholder will not have been legally impaired. If all of the Connecticut Com· 

pany stock is exchanged, that Company.will disappear. 

In order to effectuate the Plan, a Reorganization Committee, consisting of 

Horace Bowker, John ·Foster Dulles, Charles Hayden and George C. Lee, bas 

been appointed and has ent~ed into a Deposit Agreement designating The Chase 

National Bank of the City of New Yo.tk, and Lee, Higginson Trust Company, 

Boston, Mass., as Depositaries. Copies of the Deposit Agreement and of the 

Charter and By-Laws of the Delaware Company may be obtained on application 

to either Depositary. The Balance Sheet of the Delaware Company as of June 30, 
1930, after giving effect to the consummation of the Plan, is attached hereto. The 

Deposit Agreemen:t sets out more fully th~ technical aspects of the Plan and 

gives the Reorganization Committee therein named power to vote the deposited 

stock. Stockholders desiring to make the exchange should arrange promptly to 

have their stock certilicates endorsed in blank, wimessed and delivered to either 

Depositary, which will issue in ~change therefoJ; its transferable Certificates of 

Deposit. Application will be made to list these Certi:licates of Deposit on the 

New York and Boston Stock Exchanges. Upon the Plan being declared operative, 

the stock of the Delaware Company will be issued against surrender of the 

Certificates of Deposit and application made to list the stock of the Delaware 

Company on the New York and·Boston Stock Exchanges. It is provided in the 

Deposit Agreement, among other things, that the Plan will n0t be declared 

operative unless, in the opinion of the Committee therein named, deposits are 

sufficient to justify this co~se. If the Plan is not declared operative, the deposited 
stock will be returned without cost. 

November 1, 1930, has been fixed as the time within which deposits of stock 

should be made. 
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Failure to effectuate a plan for substituting stock of the Delaware Company 

for that of the Connecticut Company, with a continuance of the present situa

tion, means no prospect of stockholders of either class receiving any dividends 

for a great many years. Acceptance of the Plan will mean that the current earn

ings of the busin~ may hereafter be legally paid out as dividends. Further- · 

more, the new capital set-up will permit of important additioruil advantages 

which, in the judgment of your Board, may substantially improve the ·future 

prospects and earning power of the business. 

Stockholders desiring to deposit their stock pursuant to the Plan should send 
their certificates, duly endorsed, to either of the Depositaries as soon as possible, 
being careful to sign and return the enclosed letter of transmittal and to comply 
with the instructions set forth therein. There ·are enclosed here111ith envelopes 
addressed to the Depositaries in New York and in Boston, to either of which the 
letters of transmittal and stock may be sent. Care should be taken to forward 
these letters by registered mail. 

The Plan is unanimously approved. by your Board of Directors, as being to 
the advantage of all of the stockholders, and you are urged to expedite its adop
tion by promptly depositing your stock. 

Please address all communications to
HoRACE BOWKER, 

420 LEXINGTON AVENUE 

NEW YoRK, N. Y. 

[5} 
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I 
TRUSTEES IN DISSOLUTION OF 

The American Agricultural Chemical Com 
{CONNECTICUT) 

50 CHURCH STREET 
NEW YORK. N. Y. 

~o the Holders of Preferred Stock of 

The American Agricultural Chemical Company (Conn.): 

May 23, 1935. 

Action having been taken by the Board of Directors and by the 
Stockholders of the above named Company to terminate its corporate existence in 
the manner provided by law, the Company is now in process of dissolution. 

The 15,403 shares of Capital Stock of The American Agricultural 
Chemical Company (Delaware) which, except for a small amount of cash, constituted 
the sole asset of the Company, have been sold at the price of $50.00 per share. 

We have drawn a check to your order representing an initial liquidat
ing dividend of $55.00 per share, on the Preferred Stock of the Connecticut 
Company, standing of record in your name on this date. This check will be deliv
ered to you, or upon your order, against presentation of your Preferred Stock 
Certificate(s) to the Chase National Bank of the City of New York, Corporate Trust 
Department, at 11 Broad Street, New York, N.Y., for stamping of an appropriate 
endorsement thereon, evidencing the payment of such liquidating·dividend. 

After payment of the known debts of the Company and of this initial 
liquidating dividend, there will remain approximately $14,000.00 in cash. This 
has been reserved for the payment of any further valid claims of creditors and 
:for expenses of the dissolution. If this sum should be in excess of the items for 
which it is reserved, such excess, will ultimately be available for the payment 
of a further and final liquidating dividend to holders of the Preferred Stock. 

F. B. BOURNE 
WALTER F. HARRIS 

OTTO STEINHAUS 

CHARLES L. SMIDDY 

As Trustees in Dissolution of 
The American Agricultural Chemical Company (Conn.) 
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TRUSTEES IN DISSOLUTION OF 

The American Agricultural Chemical Company 
(CONNECTICUT) 

50 CHURCH STREET 
NEW YORK, N.Y. 

NOTICE OF FINAL "LIQUIDATING DIVIDEND 

May 29, 1936. 

Xo the Holders of Preferred Stock of 
THE AMERICAN AGRICULTU~L·CHEMICAL COMPANY (CONN.): 

Under date of May 23, 1935 you were advised of the disso
lution of the above named Company and that an initial liquidating 
dividend of $55.00 per share had been declared and.was available for 
immediate payment on the Preferred Stock of this Company standing of 
record in your name. 

All known debts of the Company having how been paid and 
the time for filing claims having expired, the undersigned have de
clared a further and final liquidating dividend of Eighty-eight Cents 
($.88) per share on the outstanding Preferred Stock of this Connect
icut Company. A check in payment of this final liquidating dividend 
will be. delivered to you, or upon 7our order, against presentation of 
your Preferred Stock certificate(s) to The Chase National Bank of the 
City of New York, Corporate Trust Department, at 11 Broad Street, 
New York, N. Y~., for stamping V'li th an appropriate ·endorsement evidenc
ing the payment of such final dividend. 

If you are one of those who have failed to call for the 
check repre9enting the above mentioned initial dividend of $55.-00 per 
share, you will be entitled to receive your share in this earlier 
distribqtion as well as the check for the final liquidating dividend', 
upon presentation of your Preferred Stock certificate(s) as afore
said, for the stamping of appropriate endorsements thereon. 

Please give this communication your immediate attention 
and present your stock certificate(s) without delay as there is no 
present expectation that further co~~unications will be mailed to you 
for the purpose of reminding you. 

Very truly yours, 

F. B. BOURNE, 
WALTER F. HARRIS, 
OTTO STEINHAUS and 
CHARLES L. SMIDDY, 

As Trustees in Dissolution of 
The American Agricultural 
Chemical Company (Conn.) 
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.f.·iEU.eija aL. !Yul~P!l, Y~ o/ ~a/ ck.Y~ tf E#e~. 
bn ~~r2hy rerlifytktttk~amd;;1te?~~a~and~~¥' 

Certificate of Incorporation of the "FOS-KEM LIQUIDATION CORPORATION", 

as received and filed in this office the twelfth pay of June, A.D. 1963, 

at10 o'clock A.M. 

]n Wrztimnny Jlq~rtnf. f~h,~~d-;nilkuruf 
a/.n,do/ficia/M3a/atP}~t/u4_ twelfth ~ 

oj'- June t/n the ~U/JCo/ ()(Mt !/];'JCCi 
onetl~-nVnekurubedand. sixty-three. 

Se~relary of Slate 

FORM 12.1 



~tatr of il:daruar~ 
N .ew Cllastb (!Jnunty 

I, Leo J. Dugan, Jr., 

Deeds for New Castle County, Delaware, ~o hereby certify that Cel'tijied Copy of 

Recorder of 

Certificate of' Incorporation of' the "FOS-KEM LIQUIDATION CORPORATION", 

as received and. filed in the office of the Secretary of State on the 

tvre1fth day of June, A.D. 1963 •. 

wos received for tecord in this office on June 12, 1963 

and the same. appears of record in the Recorder's Office for said County. 

Witness my hand ond Official Seal1 this twe 1fth day of 

June, A. D. 1963. 

~21 
~q-~~d!;.· 

{7 {/~der. 
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CERTIFICATE QF ~CORPORATION 

of 

FQS-~M LIQUIPATIQN CORPORATION 
{a Delaware Corporation) 
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CER~IFICAT~ OF INCORPORATION 

OF 

FOS-KEM LIQ~IDATION CORPORAT+ON 

* * * * * 
FIRST. The nanie of the corporatio~ is 

~OS -KEM LIQUIDA'+'ION CORPORATION 

SECOND. Ita p~incipal office in the Stat~ of 

Da1aware is located at No. 100 West Tenth Stre~t, in the 

City of W;l,lmington, County of Ne:w Castle. The name and 

address of its resident agent is 'The Corporation Trust 

Company, No. 100 West Tenth Street, Wilmington 99, Delaware. 

THIRD. The nature of the business·., or objects 

or purposes t0 be transacted., promoted or carried on are: 

{1)· '+'O manufacture., or o~herwise proquce., to buy., 
import, er otherwi~e procure., to mix, treat, or otherwise 
prepare for market, and to sell, distribute., transport, 
e~port and generally to deal in any and all manner of 
chemicals, chemical agents and material., acid, a1~lies, 
bpne black, gelatine, glue~ fertilizers, phosphate rock, 
phosphate deposits., lime marl, bone anct fertilizer and 
rendering material of every sort and description, and 
products.of a similar, allied or different nature of 
every sort and description. 

(2) To contract for, lease~ purchase and other
wise acquire, to nold, own., ~aintain, improve, develop, 
work., mine, explo~e., exploit, ope~ate., deal in and 
otherwise use,·· enjoy and turn to account,· and:' to let, 
mortgage, exchange., ~ell, grant, tran~fer, convey and 
otherwise dispose of, any and all ~nds of l~ds and 
real estate and any and all rights, privileges~ options., 
leases, concessions, li~enses, claims, patent.s, grants, 
franchises, easements, royalties~ tenements, estates, 
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}lereditaments and interE;!St:;l in and to property, real 
or pera.ooal., tangible or intangible, of eve~ kind 
~nd description, including withou~ limiting the 
generali~y of ~he foregoing, any and all prop~rty 
prospectively or actual~y productive of ores, minerals, 
metals, wood, coal, stone, peat, marl, clay, oil or 
gas or of chemicals or raw materials of any kind. 

{3) To construct, lease, purchase or otherwise 
acquire, to hold, own, maintain, improve, operate 
or otherwise use, and to let, mortgage, sell, convey 
or otherwise dispose of or turn to account, any and 
all kinds of real and personal property and any and 
all rights '·and· interests therein, useful or convenient 
in the QOnduct of the corporation's business, including, 
w;J.thout limiting the gene~ality of the foregoing: 

(a) plants, refineries, mi:j.ls, factories,, labora
tories, warehouses, storage tanks, offices,. stores, 
residences and other buildings and structures; 

(b) roadways, railways, bridges, tunnels, air
ports, reservoirs, dams, waterways., wharves, piers, 
doc~s, levers and other land or w~ter installations 
anq fac~lities; · 

(c) oil wells, gas wells, water wells, mines 
and quarri.es; 

(d) pipelines and appurtenanv pumps and pumping 
stations,; 

{e) . drainage, irrigation., sewage, heat, ~l.ight, 
pow:er and conun~nicat.ion systems·;. 

{f) railroad roll~ng stock, automotive and 
other vehielesl tankers, boats, barges and other 
vessels; airplanes and other aircraft; · 

(g). machinery, tool~ implements, appliances, 
equipment. and apparatus of every k~nd and description. 

(4) To manufacture, process, purchase, own, handle, 
sell, import, export and generallY to trade and deal in 
and with substances, raw materials, goods, wares and . 
merchandise of every kind, nat~re and description, and to 
engage or part;Lcipate, as principal or agent, and either 
alone or jointly with others, in any merqantile 1 indus
tria~ Qr trading business of any kind 9r character whatso
ever. 

2 
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(S) To conduct, caJ;"ry on.and engage in any experi
mental ~~ research work in chemical, engineering and any 
otner scientific or technical fields, and to render to 
any person, firm, association or corporation services of 
an engineering, scientific, technical or business nature • 

(6) To acquire all or any part of the business, good 
will, rights, assets and property of any person, firm, as
soc~ation or corporation, to pay for the same in whole or 
in part in casl':). or With the S tock1 bonds r or debentures of 
the corp~rati~n or othe~ise, an4 to assUme all or any part 
of the obligation~ and liabilities of any such person, firm, 
~ssociation or corporat~on. 

(7) To apply for, register, obtain, take leases, 
licenses·and immunities in respect of, purchase or other
wise acquire, and to hol~, own, introduce~ us~, enjoy, 
develop, manufacture and ~ell under, grant leases, licenses 
and immunities•in respect of, mortgage, pledge, sell, assign, 
transfer or otherwise dispose of or turn to account, and in 
any mapner deal with: 

(a). inventions, dev~ces, designs, fo~ulae 1 processes 
and any improvements and modifications thereof; 

(b)· letter~ patent 1 patent rights 1 copyrights, trade 
names, trade-marks and other distinctive words and symbols 
in~icating origin or ownership, granted by or recognized 
under the laws. of the United States of America or of any 
state ·or subdivision thereof, or of any foreign country or 
subdivision thereof; 

(c) any ·and all rights, privileges, licenses, grants 
and concessions connected with or appertaining to the fore
going. 

(8) To acquire by purchase, subscription or other
wise, tq receive, own and hold for investment or other-
wise, t<>: ;mortgage, pledge, deposit, exchange, ·sell, assign,·· 
transfe~ or .otherwise dispose of, and generally to deal in 
or w~th,· any and all of the following (hereinafter sometimes 
r.efeJ;"+"ed. to collectively as "securities") to wit: all kinds 
of ~;~hares, stocks, voting trust certificates, trust certi
ficates,, scrip., warrants, rights, bon~s, mortgages, de
bentures, trust receipts, notes and other ch~ses in action, 
obligations and evidences of indebtedness of any corporation, 
joint-stock company, trust, association 1 partnership, syndi
cate, Person, or governmental or public agency or authority, 
dome~tic or foreign, and evidences of any interest there~n 
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or w~th ~espect thereto; and while the owner or holder 
of any such se.curi ties 1 to exercise all the rights 1 
powers and privi~eges of ownersbip o~ inter~st in respect 
thereof, including the right to vote and to give consents, 
and to do any and all acts or things deemed by the corpora
tion to be necessary. or advisab~e for the preservation, 
protecti:on, improvement or enhancement ot the value of 
aucp securitie4;1. 

(9) To purchase, or otherwise acquire·, hold, sell, 
pledge,. transfer or otherwise d~spose of, and to reissue 
or cancea, shares of the corporation's own capital stock 
and any other s~curities or obligations of· the· corporation 
in the manner and to the extent now or her-eafter p~rmitted 
by the laws of· th,e State of De:).aware; provj_ded that shares· 
of its own capital stock belongi~ to the corporation shall 
not be voted upon directly or indirectly. 

(10.) To enter into, make iind per.form: contra~ts of 
eve~ kind and description with any person, firm, associa
tio~, corporation, m~nic1pality, county, state, body 
pol~tic or government or colony or dependency thereof. 

(11) To borrow or raise money fop any of the purposes 
of the corporation; from time·to time, without limit as to 
amount, to draw, make, accept, endorse, execute and issue 
promissory notes, drafts, bills of exchange;· warrants, bqnds, 
debentures arid other negotiable and· non•neg.otiable instru
ments ana evidences qf indebtedness, ~nd to secure.the pay
_ment the~eof and of the interest thereon py mortgage upon, 
or pledge., c.onveyance or assignment in trust of, the whole 
or any·part of the assets and property of the corporation, 
whether at the time owned .. or thereafter acquired., and to 
sell, :Pledge ,or. otherwise dispose of such securities or 
other obligat~ons of the corporation for its corporate ~ur
poses. 

(12~ To lend money to otheJ;'s, with or without collateral 
s~curi ty·; prov+ded that no loans shall:, be made by the corpora
tion to 1ts officers and directors, and no loans shall be 
made by the corporation secured by shares of its o~ capital 
stoc~. . 

. (13) To guarantee the payment of dividends o~ any 
stock, or the principal or interest or ooth of any bonds or 
other securities or obligations, and the performance of any 
contracts. · 
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(14) ·TO astablish and maintain one or more offices, 
to conduct and carry on its business or operations or any 
part thereof, and to exercise any or all of its corporat~ 
~ights, privileges and powers, in any or all of the states, 
di~tricts, territori~s, colo~es or depe~encies o~ the 
United States or America and in any and all foreign countries 
and the territories, cq~onies or de~endencies thereof. · 

(15) To conduct, carry on or eng~e in any otper 
businesses, operations, or activities in connection with: or 
+ncidental to those above ment~oned, and to do everything 
necessary, proper, adviaab:te or convenient for the attain
~ent of ~ny or the objects, the a~complishment or any or 
the purpoees and the exercise or any of the powers herein
above ment:l.oned. 

The objects and purposes specified in the foregoing 

clau~ea s~all be construeq a~ powers as well ~s objects and 

purpos~s, and tne matters referred to in each clause. shall~ un

less herein otherwise expressly provid~d, be in nowise limited 

bY ;peference to or inference from the terms or any other c.lause 

(or any other matt~r within the s&me clause), but shall be re

ga~~ed as indepe~dent objects, purposes a~d powers. The enumera

tion herein of objects, purposes anq powers shall not be deemed 

to exclude by in,ference or otherwise any or t~e rig~ts, privileges, . •' 

powers, qbjects or pur~ose~ which this corporation is or may be 

entitled to exercise under the laws of t~e State of Delaware 

now·or hereafter in·errect or implied by reasonable construction 

or said laws. 

FOURTH. The total number of spares or stock which 

the corporation shall have author:l,.ty to issue is ten thousand 

(lO,OOO).shares, all or whicp are to be without par value and 

of on.e class. 
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FIFTH. The minimum amount of cap~tal with which the 

corporat~on Will commence business is One Thousand Dollars 

($1,000.00). 

SIXTH. The names and places of residence of the 

1n9orporators are as follows: 

NAMES 

c. Gorham Phillips 

Stanley Garrett 

Walter F. DiehlJ Jr. 

RESIDENCES 

27 Warfield Street 
Upper MontclairJ N.J. 

144 East 24th Street 
New York lOJ N.Y. 

54-48 63rd Place 
Maspeth 78, N.Y. 

SEVENTH. The corporation is to have perpetual 

existence. 

EIGHTH. Tha private property of the stockholders 

shall not be subject to the payment of corporate debts to any 

extent whatever. ···, 

NINTH. The following provisions are inserted for the 

management of the: business and for the qonduct of the affairs 

of the corporation and for further definition, limitation and 

regulation of the powers of the corporation and of its directors 

~d stoqkholders: 

(1) In furtherance and not in limitation ot the 
powers conferred by statuteJ the board of directors of 
the corporation is expressly authorized: · 

(a) without the assent or vote of the stockholdersJ 
exce.pt where otherwise expressly provided in the by-laws, 
to makeJ alterJ amend or repeal tne by-laws of the corpo
ration; 
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(b) to set apart out of aay funds ot the corporation 
available for dividends a reserve or reserves tor any 
proper purpose and to vary the amo~nt ot or abolish any 
such reserve in the ma~er in which it was created; 

(c) to determi~e the use and qisposition of any 
surplus·· or net profit of the corporation and to tix the 
times for 'the declarauion and pccy-ment:or dividends; 

(d) to q.uthorize and cause to be executed mort
gages and liens upon any or all of the property and 
assets of the corporatioh; . 

(e) to determin~ from time to time whether and to 
what exte~t~ and at what times and places~ and under 
what conditions and regulations~ the accounts and books 
of the corpo~ation (other thari the stock ledger), or any 
or them, shall be open to the inspection of stockholders; 

(f) to exercise all such further powers and author
ity as may be lawfully conferred u~on the ~irectors in the 
Qy-lawa of the corporation. 

(2) ~he co~poration may enter into contracts or 
transact business with one or more or ita directors or 
officers~ or with any corporation or firm of which one 
or more of its directors or orficer~ are directors~ 
officers or members, o~ in which they may have a pecuniary 
or other interest; and, in the absence of fraud, such con
tracts or transactions shall not be invalidated or in any 
wise affected by the fact that such directors or officers 
are so connected with or have any interest in any s~ch 
corpo~ation or firm even though the vote or action_of such 
directo~~ or office~s may have been necessary to obligate 
the corporation upon such coJJ.tracts or transactions, pro
vided that the fact of such interesu shall have been dis
closed or &hall have been known to all of the directors o~ 
the corpor~tion. At any meeting of the board ,of _directors 
or the corporation which shall authorize or_~~tity ·a~ 
such cont:ract or tramsaction, any such dire.ctor havi:ng 
such connection or interest may vote or act thereat with 
like force and effect as if he did not have such eonnec
tio~ or !nterest~ provided that in such case such connec
tion or interest shall nave been disclosed or shall have 
been known to all of the directors. No director or·· officer 
shall be disqualified from hQlding office as director or 
officer of the corporation by reason of amy.such connection 
or interest; .l;n the absence o:r fraud, no director or of
ficer having any s~ch connection or interest shall be liable 
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(5) Meetings or the stockholders or the corporation 
may be held outside the State of Delaware~· i:t:' the by~ laws 
so provide. 

(6) .The books or ~~e co~poratiom may be ke~t (sub
ject to ~Y provisions contained i:a the statutes) outside 
the State of Delaware· a~ such place or places as m~ from 
time to time be designated by the board of directors •.. 

(7) Elec~ion or directors of the corporat.ion need 
not be by ballot unless otherwise provided in the by-laws. 

TENTH. Whenever a compromise or arrangement is pro

posed between this corporation and its cr~ditors or any class 

of them and/or between this corporation and its stockholders or 
' . 

any class ot them, any court o:t:' equitable jurisdiction within 

the State of Delaware may, on the application in a summary way 

of this corporation or of ~ny creditor or stockholder thereof, 

or oa the application of any receiver or receivers appointed for 

f;;h:l,s corporation under tl')e provisions of section 291 of Title 8 

of the Delaware Code or on the :application of tJ?.ustees in dis

solution or of aDY receiver or receivers appointed for this cor

poration under the provisions of section 279 of Title 8 of the 

D~laware Code order a meeting of the creditors or class of credi

tors, aad/or of the stockholders or class of stockholders of this 

corporation, as the case may be, to be summoned in such manner 

as the said court directs. If a majority in mumber representing 

tnree-fourths in _value of the ored:f,tors or clas.s o:t:' creditors, 

an~/or o~ the stockholders ·Pr class ot stockholders of. this cor

porat~on, as the case may be, agree to any compromise or arrange

ment and to any reorganization of this corporat.ion as consequence 
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STATE OF NEW YORK 

COUNTY OF NEW YORK 
ss.: 

BE IT REMEMBEREP that on, this lOtn day of' June, A.D. 

1963~ personally came before me, ROE~RT JOSEPH ALEXAND~, a Notary 

Public for the County of New York~ C. QORij~ PHILLIPS, STANLEY 

GARR~TT and WALTER F. DIEHL, JR.~ all of' the parties to the 

foregoing certificate of incorporation, known to me personally 

tq be s~ch, and ~e~erally ackno¥l~dged the said certificate to 

be the act. ~nd deed of' the signers re~pectively and that the 

facts th~~ein stat~4 are truly s~t forth. 

GIVEN unqer my hand and se~l of office the day and 

year afpresaid. 

[;Notar;tal Seal] 

Robert Joseph A;te:x:ander 
N9tar;r' rUb1ic 

RO~ERT JOS~PH ALEXANDER 
Notary PUblic -State of' New York 

No. 30-0039980 
Qualified in N~ssau County 

Certifiqate f;tled with N.Y~ County Clerk 
Term Expires March 30, 1965 
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AGREEMENT 

BETWEEN 

THE AMERICAN AGRICULTURAL CHEMICAL COMPANY 

AND 

CONTINENTAL OIL COMPANY 

Dated July 11, 1963 

( 
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THIS AGREEMENT dated July 11, 1963, between THE AMERICAN AGRICULTURAL CHEMICAl.; 

CoMPANY, a Delaware corporation (hereinafter called AAC), and CoNTINENTAL OrL CoMPANY, a Delaware 
corpor;ation (hereinafter called Continental),-

WITNESSETH: 

Continental desires to have a wholly-owned subsidiary (hereinafter called Continental's Subsidiary) 
acquire all of AAC's assets, business and goodwill in exchange for shares of Continental's $2 Cumulative 
Convertible Preferred Stock without par value (hereinafter called Preferred Stock) and for the assumption 
by Continental's Subsidiary of all of AAC's liabilities and obligations, subject to the further provisions of 
this Agreement. 

AAC desires that all of AAC's properties be exchanged solely for shares of Preferred Stock and for the 
assumption by Continental's Subsidiary of such liabilities and obligations of AAC as aforesaid, whereupon 
AAC will dissolve and completely liquidate and distribute to the holders of its Common Stock, pr() rata, all 
its right, title and interest in and to the shares of Prefw-red Stock to be received by AAC as aforesaid, all as 
hereinafter more fully provided, and for the purpose of carrying out a tax-free reorganization within the 
meaning of the Internal Revenue Code of 1954. 

Now, THEREFORE, in consideration of the premises and the respective agreements hereinafter set forth, 
AAC and Cop.tinental hereby agree as follows: 

1. Sale and Transfer of AAC's Assets and Certain Related Transactions. 

(a) Sale and Transfer of Assets. Subject to the terms and conditions o.f this Agreement, AAC will sell, 
convey, transfer and deliver to Continental's Subsidiary, and Continental will cause Continental's Subsidiary 
to acquire and accept, at the Closing, all of AAC's then existing assets and business as a going concern including, 
without limitation, the issued and outstanding capital stock owned by AAC in its subsidiary corporations 
(such corporations being listed in Section 5 (b) and hereinafter called the Subsidiaries), AAC's 50% 
stock interest in Ndrth Carolina Phosphate Corporation, and all of AAC's goodwill and its right to the use 
·of its name, but exclusling such portion. of the funds in the account referred to in subsection (e) of this Section 
1 as is expended in accordance with the provisions of said subsection. 

(b) Consideration for Such Sale and Tra1~sfer. At the Closing, subject to the terms and conditions of 
this Agreement, and in full consideration of the aforesaid sale, conveyance, transfer and delivery, 

(i) Continental will deliver to AAC a certificate or certificates for 2,100,000 shares of Preferred 
Stock to be authorized, such shares to have the powers, preferences and rights and the qualifications, 
limitations or restrictions set forth in Exhibit A hereto, and such delivery to be made by Conti
nental in such authorized full share denominations, and registered in such name or names, as AAC 
shall request in writing; and 

(ii) Continental's Subsidiary will deliver to AAC an undertaking whereby Continental's Subsidiary 
assumes and agrees to pay, perform and discharge all debts, liabilities, obligations, taxes and contracts 
of AAC of any kind, character or description, whether accrued, absolute, contingent or otherwise (and 
whether or not reflected or reserved against in AAC's balance sheets, books of account and records), 
all as the same shall exist at the Closing Date. The assumption by Continental's Subsidiary of the debts, 
liabilities and obligations of AAC shall expressly exclude the following: any ta.x imposed upon AAC 
by reason of the sale and transfer of its assets and business, or upon any stockholder of AAC by reason of 
his receipt of any shares of Preferred Stock pursuant to this Agreement; any of the liabilities or expenses 
of AAC in entering into and carrying out its obligations under, or its dissolution and liquidation contem
plated by, this Agreement; and any obligations or liabilities incurred by AAC for actions taken by AAC 
subsequent to the Oosing Date. The foregoing assumption by Continental's Subsidiary of the debts, liabili
ties and obligations of AAC is expressly for the benefit of AAC and its stockholders, directors, officers 
and employees, may be enforced by any of them, and shall survive the Closing Date. Continental. agrees 
that unless it obtains from the holders of AAC's 3%% Promissory Notes due 1964-71 a general release 
of AAC,.its directors, officers or stockholders, from any and all liability with respect to the payment of and 
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due performance of the obligations under said Notes, Continental shall guarantee such payment and due 
performance by Continental's Subsidiary. 

(c) Instruments of Conveyance and T~ansfer, Etc. AAC will deliver to Continental's Subsidiary at 
the Closing 

(i) such deeds, bills of sale, endorsements, assignments, and other _good and sufficient instrumen!s 
of conveyance and transfer, in form satisfactory to Continental's counsel, Messrs. Dewey, Ballantine, 
Bushby, Palmer & Wood, as shall be effective to vest in Continental's Subsidiary-ail of AAC's title to and 
interest in the assets and business to o~ sold, conveyed, transferred and delivered hereunder, aU as provided 
in this Agreerne~t, and · 

(ii) all of AAC's contracts and commitments, books (except minute and stock books and any other 
records which AAC jg, by law, required to retain in its possession), records and other data relating to its 
asset~, business and operations, and, simultaneously with such delivery, will taRe such steps as may be 
requisite to put Continental's Subsidiary in actual possession and operating control of such assets and 
business and transfer to Continental's nominees any directors' qualifying shares of the Subsidiaries. 

(d) Further Assurances. From time to time after the Closing and for a period of three years thereafter, 
at Continental's request and expense but without further consideration, AAC will 

"(i) execute and deliver such other instruments of conveyance and transfer and take such other 
action as Continental reasonably may require more effectively to vest in Continental's Subsidiary, and 
to put Continental's Subsidiary in possession of, any property to be &old hereunder, and, 

(ii) in the case of contracts and rights which cannot be transferred effectively without the consent 
of third parties, use AAC's best efforts to assure to Continental's Subsidiary the benefits thereof. 

(e) AAC' s Liquidation and Dissolution Expenses. In order to provide for the payment of the liquidation 
and dissolution expenses of AAC and the expenses of AAC incurred in entering into and carrying out its 
obligations pursuant to this Agreement, on or prior to the Closing Date AAC wiU establish a special account 
in an amount not to exceed $1,000,000 with a commercial bank acceptable to Continental in New York City. 
The persons authorized to draw upon this account shall be agents designated by the Board of Directors of 
AAC; withdrawals shall be made, however, only for purposes and in amounts previously approved in writing 
by a representative of Continental designated for that purpose, who shall be a former executive officer of AAC. 
As promptly as practicabl~ after the Oosing Date, and from time to time thereafter, AAC shall ascertain, 
in its reasonable discretion, whether any amount in the account will not be required for the purpose of 
·paying the expenses and payments described above. When and as AAC shall have made such determination, 
it shall promptly transfer and assign such amount ).lOt so required to Continental. 

2. Closing. The closing of the transactions provided for in subsections ·(a), (b) and (c) of Sec
tion 1 (herein called the Oosing) shall take place at the office of The Corporation Trust Company, 15 
Exchange Place, Jersey City, New Jersey, at 10 A. M., on September 11, 1963, provided that either 
Continental or AAC, by written notice or notices to the other from time to time, shall be entitled to postpone 
the Closing to a date not later than 45 days after such date. If due to causes ·beyond the control of either 
Continent~ or AAC, the Closing is not consummated on such first mentioned date or within 45 days thereafter, 
this Agreement, unless mutually extended in writing authorized by the Boards of Directors or authorized com
mittees of Continental and AAC, shall terminate without liability of any kind on the part of either Continental 
or AAC. The cfate of the Closing is referred to in this Agreement as the Closing Date. 

3. Approval by AAC's Stockholders; Liquidation and Dissolution of AAC. AAC will duly 
convene a meeting of its stockholders, to be held prior to the Closing Date, for the purpose· of voting upon 
the sale and transfer contemplated hereby and the change of name and iiquidation and dissolution of AAC 
hereinafter provided for. At the Closing AAC will take such action as may be required to change its name 
to one which does not include the name "American Agricultural Chemical" or any variant thereof so that 
Continental's Subsidiary may adopt such name if it wishes to do so. Promptly after the Closing AAC 
will take such action as may be required -to liquidate and distribute to its stockholders, pro· rata, all its 
right, titl~ and interest in and to the shares of Preferred Stock received by AAC under this Agreement upon 
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the surrender by such stockholders for cancellation of AAC's Common Stock, and to dissolve and terminate 
its corporate existence. 

4. Authorization of Continental's New Stock. Continental hereby agrees that it will duly convene 
a meeting of its stockholders, to be held prior to the Closing Date, for the purpose of voting upon a proposal 
to amend Article FoURTH of its Certificate of Incorporation "to read as set foi:ih 1n- Exhibit A: . . . .. . .... 

S. Representations and Warranties by AAC. AAC hereby represents and warrants as follows: 

(a) AAC's Organization, Capitalization, Etc. AAC is a corporation duly organized, validly existing 
and in good standing under the laws of Delaware and has corporate power to carry on its business as it is 
now being conducted, and is duly qualified to do business and is in good standing in the States of Alabama, 
Arkansas, California, Connecticut, Florida, Georgia, Illinois, Indiana, Iowa, Kansas, Kentucky, Louisiana, 
Maine, Maryland, Massachusetts, Michigan, Minnesota, Mississippi, Missouri, New Hampshire, New Jersey, 
New York, North Carolina, Ohio, Oklahoma, Pennsylvania, Rhode Island, South Carolina, Tennessee, Texas, 
Vermont, Virginia, West Virginia and Wisconsin. AAC's authorized capital stock consists of 2,500,000 
shares of Common Stock without par value, of which 2,100,000 shares are validly issued and outstanding, 
fully paid and non-assessable. There are no existing options, calls or commitments of any character relating 
to AAC's authorized and unissued stock. The copies of AAC's Certificate of Incorporation and By-Laws 
which have been delivered to Continental are complete and correct. The consummation of the transactions 
contemplated by this Agreement will not result in any breach or violation of, or default under, any judgment, 
decree, mortgage, agreement, indenture or other instrument applicable to AAC or any of the Subsidiaries. 

(b) Subsidiaries' Organization, Capitalization, Etc. AAC has three Subsidiaries and the following 
information with respect to them is correct: 

Authorized Outstanding 
Shares of Shares o£ 

Jurisdiction of Capital Capital 
Name Incorporation ~ Stock 

The American Agricultural Chemical Company ........ Florida 250 25 
The American Agricultural Chemical Company ........ New Jersey 4,000 4,000 
Agricultural Chemicals Limited ........ ·-························ Canada 2,500 2,500 

In each case, the par value per share of stock is $100. All of the outstanding shares of stock of the 
Subsidiaries are validly issued, fully paid and non-assessable, and, except for directors' qualifying shares, are 
owned by AAC, free aJ!d clear of all liens, charges and encumbrances. Each of the Subsidiaries is a corpo
ration duly organized and existing and in good standing under the laws of the jurisdiction of its incorporation 
and has corporate power to carry on its business as it is now being conducted. The Subsidiary incorporated 
in Florida conducts business in that State; the Subsidiary incorporated in New Jersey was formerly qualified 
to do business in Cuba but is now inactive; the Subsidiary incorporated in Canada is qualified to do business 
in the Provinces of Ontario and Quebec. There are no existing options, calls or commitments of any character 
relating to any of the Subsidiaries' authorized or issued stock, The copies of the Subsidiaries' charters ·and 
by-laws which have been delivered to Continental are complete and correct. 

(c) Attthority. Th.e execution, delivery and performance of this Agreement by AAC, including, without 
limitation, ·the sale, conveyance, transfer, and delivery contemplated hereby, have been duly and effectively 
authorized and consented to by AAC's Board of Directors, subject to approval by the holders of two-thirds 
of the outstanding Common Stock of AAC. 

(d) Financial Statements and Other Data. AAC has delivered to Continental copies of the following 
financial statements, all of which are true and complete. in all material respects, have been prepared in 
accordance with generally accepted accounting principles consistently followed (except as stated in the 
explanatory notes attached to such statements and, in the case of interim statements, except for year-end 
adjustments) throughout the periods covered by such statements, and present fairly the consolidated financial 
position of AAC and the Subsidiaries as at the dates, or the consolidated results of their operations for 
the periods, covered by such financial statements: 
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(1) The financial statements included iri AAC's Annual Reports to the Securities and Exchange 
Commission on Form 10-K £or the fiscal years ended June 30, 1959, 1960, 1961 and 1962, all certified 
by Price Waterhouse & Co., independent accountants; 

(2) A consolidated balance sheet of AAC and its Subsidiaries as at March 31, 1963 (hereinafter 
referred to as AAC's Consolidated March 31, 1963 Balance Sheet) and a consolidated statement of their 
income and retained earnings for the nine mo!lths then ended (each certified by AAC's Comptroller); 

{3) A balance sheet of Agricultural Chemicals Limited as at June 30, 1962 (certified by Price 
Waterhouse & Co.) and as at March 31, 1963 (certified by said Subsidiary's Vice-President); and 

(4) A statement of said Subsidiary's income and retained earnings for each of the fiscal years 
ended June 30, 1959, 1960, 1961 and 1962 (all certified by Price Waterhouse & Co.) and for the nine 
months ended March 31, 1963 (certified by said Subsidiary's Vice-President). 

AAC has also delivered to Continental the following documents, the information contained in each of which 
is accurate and, in view of the purposes for which it was given, complete in all material respects as of the dates 
for which such information was given: 

(5) AAC's Prospectus dated May 6, 1959 and all Forms 8-K and 10-K filed by AAC with the SEC 
since May 1, 1959; and 

(6) AAC's annual reports to stockholders for the fiscal years ended June 30, 1959, 1960, 1961 
and 1962. 

AAC bas exhibited to Continental complete and correct copies of the Federal income tax and state 
income tax and franchise tax returns relative to the operations of AAC and the Subsidiaries for each of 
the five calendar years ended December 31, 1961, together with complete and correct copies of all reports 
of Federal and state tax authorities relating to examinations of such returns. 

(e) Absence of Undisclosed Liabilities. Except as and to the extent reflected or reserved against in 
AAC's Consolidated Marcl:t 31, 1963 Balance Sheet and except for intercompany notes and accounts receivable 
or payable eliminated upon consolidation, neither AAC nor any of1ts Subsidiaries as of March 31, 1963 had 
any material liabilities or obligations (whether accrued, absolute, contingent or otherwise), including, without 
limitation, any uninsured liabilities resulting from failure to comply with any law applicable to AAC or any 
of the Subsidiaries or to the conduct of the business of one or more of them, and any tax liabilities due or 
to become due and whether (i) incurred in respect of or meas~red by AAC's or the Subsidiaries' income 
for any period prior to the close of business on March 31, 1963, or (ii) arising out of transactions entered 
into, or any state of facts existing, prior thereto. 

(f) Absence of CertaJ'n Changes or Events. Since March 31, 1963, there has not been: 

(1) any material and adverse change in AAC's or the Subsidiaries' financial condition, assets, 
liabilities or business (other than changes in the ordinary course of business and changes consented to by 
Continental in writing) ; 

(2) any declaration, setting aside or payment of any dividend or other distribution in respect of 
AAC's Common Stock except the payment in June 1963 of .a cash dividend of 25 cents per share and 
except ·as permitted by Section 8(d); 

(3) any increase in the regular rate of compensation payable by AAC or the Subsidiaries to any of 
their officers or employees whose current annual salary rate is $15,000 or more, or any increase over the 
amount thereof.paid for the fiscal year ended June 30, 1962 in any bonus, incentive compensation, service 
award or like benefit (hereinafter encompassed in the term bonus) ·authorized, granted or accrued to any 
such officers or employees; provided that this representation does not apply to or prohibit any such increa.se 
or payment (i) consented to by Continental or (ii) reflected in, or made pursuant to plans or agreements 
attached to, the list furnished pursuant to subsection (k) (7) of this Section 5, or (iii) an increase not 
exceeding $50,000 for all such officers and employees (over and above increases or payments covered 
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by (i) and (ii)) ·in the aggregate bonuses payable to them for the fiscal year ended June 30, 1963 over· 
the aggregate bonuses paid to them for the fiscal year ended June 30, 1962; 

( 4) any pension, retirement or similar benefit arrangement made or agreed to by AAC or the Sub
sidiaries other than pursuant to AAC's Retirement Benefit Plan and Pension Plan; provided that this 
representation does not apply to or prohibit any arrangement consented to by Continental or reflected in 
the list furnished pursuant to subsection (k)(8) of this Section 5; or - · 

(5) any. significant labor trouble, or any other event or condition of any character (whether or not 
covered by insurance) which has materially and all.versely affected or will so affect the properties or 
results of operations of AAC and· the Subsidiaries as a whole. · 

(g) Tax Matters. The provisions made for taxes on AAC's Consolidated March 31, 1963 Balance 
Sheet are su:fficie.nt for the payment of all accrued unpaid federal, dominion, state, provincial, county and local 
taxes of AAC and the Subsidiaries, wheth\!r or not disputed. AAC's and the Subsidiaries' federal income and 
excess profits tax returns have been audited by the Federal Internal Revenue Service for all years to and 
including the calendar year ended December 31, 1958. The results of such audits are properly reflected in the 
financial statements referred to in Section 5 (d), all deficiencies proposed as a result of such audits having 
been paid and settled. There are no agreements by AAC or any of the Subsidiaries for the extension of the 
time for the assessment of any material amounts of tax, and all federal, dominion, state, provincial, county 
and local taxes due and payable by AAC or the Subsidiaries on or before the date of this Agreement have 
been paid. 

(h) Accounts and Notes Receivable. The accounts and notes receivable of AAC and the Subsidiaries 
shown on AAC's Consolidated March 31, 1963 Balance Sheet, or thereafter acquired by them, have been col
lected or are current and collectible at the aggregate recorded amounts thereof less applicable reserves computed 
in accordance with AAC's past practice (which reserves are adequate). 

(i) Inventories. The inventories of AAC and the Subsidia_ries shown on AAC's Consolidated March 31, 
1963 Balance Sheet, or thereafter acquired by them, consist of items of a quality and quantity usable or salable 
in the normal course of the respective businesses of AAC and the Subsidiaries ; the value of all items of 
obsolete materials and of materials of below standard quality has been written down to realizable market value 
or adequate reserves provided therefor; and the values at which such inventories are carried reflect the normal 
inventory valuation policy of AAC and the Subsidiaries of stating the inventories at average cost or market, 
whichever is lower. 

(j) Title to Properties; Absence of Liens and Encumbrances, Etc. AAC and the Subsidiaries, together, 
have good and marketable title to all their properties and assets, real and personal (including those reflected 
in AAC's Consolidated March 31, 1963 Balance Sheet, except as since sold or otherwise disposed of in the 
ordinary course of business or as consented to by Continental in writing and except as located in Cuba), 
free and clear of all liens and encumbrances, except the lien of current taxes not yet due and payable, 
and except such imperfections of title, easements and encumbrances, if any, as are not substantial in character,· 
amount or extent, and do not materially detraCt from the value, or interfere with the present use, of the proper
ties subject thereto or affected thereby, or otherwise materially impair business operations. Except for any 
lease with respect to property located in Cuba, all leases pursuant to which AAC or any Subsidiary leases real 
or personal property are in good standing, valid and effective in accordance with their respective i:erms, a11d 
there is not, under any of such leases, any existing default, or any event which with notice or lapse of time or 
both would constitute a default and in respect of which AAC has nof taken adequate steps to prevent a default 
from occurring. Neither AAC nor any Subsidiary has received notice of violation of any applicable _zoning 
regulation, ordinance or other Iaw, order, regulation or requirement relating to its. operations or its owned or 
leased properties which has not been complied with. 

(k) Descriptions of Properties and Contracts ami Personnel. Data. AAC has delivered to Continental 
accurate lists as of May 1, 1963 (except as otherwise specified in such lists) of the following: 

(1) all real property owned or leased by AAC and the Subsidiaries, with maps identifying the 
principal facilities, buildings and structures located at any plant locations, and a dese>ription af all 
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phosphate properties owned or leased by AAC or any of the Subsidiaries (full existing geological data 
in respect of such phosphate properties having been made available to Continental by AAC); 

(2) all major items of mining machinery and equipment owned or leased by AAC and the Subsidiaries; 

(3) all material patents, patent applications, trademarks, trademark registrations and applications 
therefor' trade names, copyrights, and copyright registrations and applications therefor, pre.sently owried, iii 
whole or in part, by AAC or the Subsidiaries, all o.f which are in good standing, and any material patent, 
trademark or copyright licenses to which any one qr more of them may be a party; 

( 4) by summary groupings, all automobiles, trucks, rolling stock or other conveyances owned by 
AAC or the Subsidiaries; 

( 5) all policies of insurance (including fidelity bonds covering officers and employees) in force 
with respect to AAC or the Subsidiaries and, without restricting the generality of the foregoing, those 
covering their respective properties, buildings, machinery, equipment, furniture, fixtures and ·operations; 

(6) all agreements which in any case involve future payment·by or to AAC and the Subsidiaries (i) 
of more than $100,000, or (ii) of more than $50,000 over a period which extends beyond December 31, 
1963; and all incentive compensation, profit-sharing, retirement, pension or other "fringe benefit" plans or 
arrangements, with respect to all of which, except as indicated on the list, neither AAC nor the Subsidiaries 
are in default or know of any reason why any default in respect thereof will occur at any time hereafter; 

(7) the names and current annual salary rates of all AAC's and the Subsidiaries' present officers 
and employees whose current annual regular salary rate is $15,000 or more, together with a summary of 
or copies of the plans establishing any bonuses paid or payable to such persons for the fiscal year ended 
June 30, 1962, and to the extent existing on the date of this Agreement, for the fiscal year ended June 30, 
1963; 

(8) the names and ages of all AAC's and the Subsidiaries' pensioned employees whose pensions 
are unfunded and their current annual or monthly unfunded pension rates; and 

(9) the name of each bank in which AAC or any Subsidiary has an account or safe-deposit box 
and the names of all persons authorized to draw thereon or to have access thereto. 

Complete and correct copies of the agreements, plans and arrangements referred to in the foregoing subdivision 
(6) have been delivered or made available to Continental. AAC and the Subsid_iaries do not have outstanding 
any letters of credit or powers of attorney, except routine powers of attorney relating to representation before 
goverrunental agencies. AAC has delivered to Continental a memorandum dated April 8, 1963 containing an 
estimate of AAC's High Grade (minimum 73% Bone Phosphate of Lime or tricalcium phosphate) and 
Standard Grade (minimum 68% to and including 72.99% Bone Phosphate of Lime or tricalcium phosphate) 
minable phosphate reserves (measured in long tons of 2,240 lbs.) in Central Florida. For purposes of 
this Agreement the word "minable" shall mean recoverable from real property on an economic and competi
tive basis by the employment of conventional mining and separation methods now in general use in the phos
phate mining area of Central Florida by AAC or other phosphate producing companies. 

(1) Litigation. Except for suits, if any, o.f a character incident to the normal conduct of AAC's or the 
Subsidiaries' businesses and involving a potential recovery against AAC or the Subsidiaries of not more than 
$100,000 in the aggregate, suits ·invol~ing liabilities adequately covered by insurance in force on the date of this 
Agreement, and suits described in the memorandum regarding litigation heretofore delivered to Continental 
by AAC, there is no litigation, proceeding or governmental investigation pending, or so far as known to the 
executive officers of.,f>A_C, in prospect or threatened, against or relating t<? AAC or any of the Subsidiaries, or 
their respective properties or businesses, or the transactions contemplated by this Agreement. 

(m) No Brokers. All negotiations relative to this Agreement and the transactions contemplated hereby 
have been carried on by AAC or its counsel directly with Continental, without the intervention of any person 
as the result of any act of AAC (and, so far as known to AAC, without-the intervention of any other person) 
in such manJ;Ier as to give rise to any valid claim against either of the parties hereto for a brokerage com
mission, finder's fee or other like payment. 
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6, ~e:J?re.~t:J;J.t~tion:; ~JJ.cl Wa.:r~n.t.les l;ly, CQugnental, CQnt~tt~m~al het:eby r~pr(!!Jii~tl3 ~nit wan-;:u~t~ 

~s foUows: 

(a) Continental's Organization. C.nntinental is a corporation <!uly organized, validly existipg and in 
good standing under the laws gf Delaware. The (ClOSUfllmation of the transa<Jtions contemplated hy this 
Agreement will not result in any bre<~.!:h or vtolabon ot, or d.efault under, any juqgrnent, decree, mortgage, 
agreement, indenture or other instrument applicable to eo_ntinental. 

(b) Contin.entql's Capitalication, Continental's a,tJthorized canital stock co.n~ists of 44,000,0QO shares 
(par value $5 per share), of which, on M~rch 31,)963, 21,436!296 sha,res were V(!Iidll issqed ~nd ~utsta~ding~ 
112,979 shares were held iii Continental's treasurj" (including 93,895 shar~ held in the treasuzy of a sub&idiary, 
of which 70,273 shares were reserved fgr issuaJ!ce upon th~ exercise of certain stock opt.ion(l and upo~ 
conversion of debentures issued by such subsidiary), and 377,525 s4ares were reserved for issuance (i) under 
Continental options now outstiittding or (ii) under Continental option.~! wpich may hereafte.r pe granted 
pursuapt to its R-estricted Sto<:k Option Plan for Offic~rs and Other Key Emp~oyel!s; :;in~e March 31, 1963 
no share$ of its capital stock have been i.(lsueq or lJ.Cqgired, by Continental, Qirectly pr indirect:Jy, \!Dd no contra{:ts 
Qr coi11Jllitments made for th:eir i!lsu~nce or acquisition, ex;cep.t for the issua.nce of !lha,res of ca,pital stock 
J?Ursuan.t to option.s now or hen;tofore outstandh1g and the ~rant of opti~l:lS pursuan~ to the a,foresaid P1a.I1, 

(c) Finan~iqJ St(lt~ments and Other Data. Contineiltal h~s deliver~:d to A.Af; copie~ 9f th~ fo~lowiqg 
fina,nci>tl smtemepts, all of whic;:h are true ilnd complete in aU material rc:spe~t!l, hav11 been pr~pa.:n:d in 
accordance with generally accepted accounting principles con11istently f<JIJow~Q ( C?Cc;:~pt as smted ill- the 
explanatory notes attached to such statements and, in the case of interim statements, except for year-end 
adjustments) throughQut the periods covered by such smtements, and present fairly the ~:onsolidated fiqancial 
position of Continental and its subsidiaries as at the dates, or the cons.olidllte<! results of their pperations for 
the periods, <:overe<l by sJ.tch till!ln<;ial statements : · 

( 1) The financial statements included in Continental's Annua,l Reports tQ the .Se~uriti.e:? ~md E~change 
Commission on Form 10-K for ili.e years ended December 3.1, 19..59, 19.60, 1961 fllld 19.6.~. ~ll certHjeq 
by indepei~d~n.t ac<;o~,tntlJ.Ilts ; a.ncl · 

(2) Unaudited interim financial statements included in Continentill'll quarterly r,eport to sto!Mlolders. 
for the first quarter of 1963. 

Continental has also delivered to AAC the following documents1 the information contained in which is 
accurate and, in view of the purposes for which it was ~iven, comJ?lete in all material respects as of the dates 
for which such information was given: 

(3) Continental's Prospectus dated May 2, 1961; and 

(4) Contin~:11W's ;~,ntntal r!!port~ to ~tpckholde.r~ for the y13ar~ 1~59, 196(), l%l ~ml196~. 
(d) Authority. The ~x:~~utiPn, deJjv~ry ~p.d perfm:mq.n.~;e P.f tbi(l Agr~;l:lllc;nt by c;onttn~ta,J hav!; been 

duly ;md ~~ctiv~;ly a.uthorlz~d and cont>enteQ. tp by CoJ;ttineiJtal's Eoar<l qf :Pir~ctpr(l, 1iJ.lbje~t tp ~PP.f9Vi!l J?y 
Contin!!ntal's stockholders a,~ required by law. 

(e) R.egarflin{/ Continental's Sha.res. The sha.re~ p.£ Pr~erred Sto.cls: t~ be issued or transferred to 
AAC, pursuant to this Agreement, for distFibutiop. to its stockholders as provided in Section l, will, when 
so jssued or tr:msferred, have the powers, preferenaes and rights, and the qualifications, ·limitations or 
restrictions, set forth in Exhibit A, and be validly issued and outstand~ng, fully paid and pon~a,ssl!$sable. 'l'he 
sh11res of Continental's Common Stock. issuable upon conversions of sh~re:; of th~ fr~erred Stock will, when 
sQ issued, be valldly issued at;ld outstandin~_, fl.llly pai!;l and non-asse:~sable. 

(£) Nq 8rokers. All !leg.otiations relative m this Agreement and th~; transactioQs COl].te;mplated hereby 
have been carri{ld Qn by Continental clin:ctly with AAC or its coun~lll, without th~. int!!rv<mtion of any person 
as the re~ult pf a,ny act .of Continental (and, so far ·.as kn.own to O:>ntinentiiJ, without th~ in.terve.ntion. of ~ny 
oth.~r person) in such. m~er as to give rise to any valid .claim against citiu:r of tQ.g pt:~rtj~~ hereto !or a broke:r
age commission, finder's fee; pr oth~r like payment. 

(g) Litigatirm. E~cer-t for ~uits, if aJJ.Y, 9f q »h~r.a~te.r inci4~Ilt t9 tP,..~ n.9rma.l ~PR4m:~ Qf tJle l?usiq<lss of 
Continental and its subsidiaries and involving a p!.lt!!.ntia..l f~QY~ry EJ.~lli!J.~t Cm.rtin~ut~J ~r iR> .sqh:;ldi~rj~~ .Qf 
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not more than $2,000,000 in the aggregate, suits involving liabilities adequately covered by insurance in· force 
on the date of this Agreement, and suits described in the memorandum regarding litigation heretofore delivered 
to AAC by Continental, there is no litigation, proceeding or governmental investigation pending, or so far as 
known to the executive officers of Continental, in prospect or threatened, against or relating to Continental 
or any of its subsidiaries, or. their respective properties or businesses, or the transactions contemplated by 
this Agreement. · · · ··· · · · · · 

7. Access to and Information Concerning Properties and Records, Etc. AAC will give to 
Continental and to Continental's accountants, engineers, counsel and other representatives full access, during 
normal· business hours throughout the period prior to the Oosing, to all of AACs and the Subsidiaries' 
properties, books, contracts, commitments and records. AAC will furnish Continental during such period 
with all such information concerning AAC's and the Subsidiaries' affairs as Continental reasonably may 
request. AAC and Continental will cooperate in furnishing each other with all information necessary or 
appropriate for inclusion in the proxy statements to be used in connection with the meetings of stockholders 
referred to in Sections 3 and 4. Unless and until the Closing has been consummated Continental and its 
representatives will hold in strict confidence all data and information obtained in confidence from AAC and 
if the transactions herein provided for are not consummated as contemplated herein, Continental will return 
to AAC all such data as AAC may reasonably request. After the Closing, Continental and Continental's 
Subsidiary shall make available to AAC at any reasonable time during business hours for any proper purpose 
any books, records and other data delivered by AAC. 

8. Conduct of Business Pending the Closing. AAC hereby agrees that, pending the Closing and 
except as otherwise permitted by this Agreement or as consented to by Continental in writing: 

(a) AAC's and the Subsidiaries• businesses shall be conducted only in ordinary course, which (without 
limitation) shall include the maintenance in force of the insurance policies and fidelity bonds referred to in 
Section 5(k) (5) or policies or bonds providing substantially the same coverage. 

(b) No change shall be made in the Certificate of Incorporation or Charter or By-Laws of AAC or any 
of the Subsidiaries, except that AAC may amend its By-Laws to change the date of its annual meeting of 
stockholders. 

(c) No change shall be made in AAC's authorized and unissued stock, or in, or in the ownership by AAC 
of, the Subsidiaries' issued and outstanding capital stocks, nor shall any option or commitment be granted or 
made relating to AAC's or the Subsidiaries' authorized capital stocks or their issued capital stocks owned by 
AAC. In addition, no change shall be made in the ownership by AAC of shares of the capital stock of North 
Carolina Phosphate Corporation, nor shall any option or commitment be granted or made with respect thereto 
or any vote or consent given by AAC with respect to any change in the outstanding stock of said corporation. 

(d) No dividend· or other distribution or payment shall be made or paid in respect of AAC's Common 
Stock except the payment in September 1963 of a cash dividend not exceeding 25 cents per share, and, if the 
Closing is postponed beyond November 30, 1963, being the last day of the contemplated Preferred Stock quarter
yearly dividend period beginning September 1, 1963, or beyond the last day of any subsequent contemplated 
Preferred Stock quarter-yearly dividend period, AAC may declare and pay cash dividends not exceeding 
25 cents per share for each such contemplated Preferred Stock quarter-yearly dividend period _subsequent 
to September 1, 1963 and prior to the Closing. 

(e) No increase shall be made in the regular rate of compensation payable by AAC or any of the 
Subsidiaries to any officer or employee if in any case after such increase the total annual salary rate payable 
by AAC and/or the Subsidiaries would exceed $15,000; no bonus in excess of the bonus paid to any such 
officer or employee for the fiscal year ended June 30, 1962 shall be paid by AAC or any of the Subsidiaries 
unle_ss such increased bonus is permitted by the proviso in Section 5(f)(3) ;_and no pension, retirement or 
similar benefits shall accrue or be paid to any officer or employee of AAC or the Subsidiaries except pursuant 
to the arrangements described in lists furnished pursuant to Section S(k) (6) and (8). 

(f) No borrowing shall be made by AAC or a:,y of the Subsidiaries except short-term borrowing in the 
ordinary course of business for normal seasonal requirements. 
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(g) No change shall be made in. the banking·and safe deposit arrangements reflected in the list referred 

to :in Section S(k) (9) without prior written notice to Continental giving the details ·of such change. 

. (h) AAC will use its best efforts, consistent with conducting its business m accordance with its own 
busitiess judgment, to preserve its business organiZation and that of each Subsidiary intact; to keep available 
to Continental the services of AAC's and eachSubsidiary's present officers and employees; and to preserve for 
Continental the goodwill of AAC's and the Subsidiaries' suppliers, ~ustomers and others having business rela
tions with any of them. 

,.. ... 
9. Con~itions Precedent to Continental's Obligations Hereunder. All obligations of ·continental 

under this Agreement are subject to the fulfillment ( o.i waiver in writing_ by Continental), prior to or at the 
Closing, of each of the following conditions: 

(a) Contirtental shall not have discevered any error, misstatement or omission in the representations and 
warranties made in Section 5 by AAC (i) which alone is, or in the aggre~te.are,.materially adverse to Conti
nental, (ii) of which Continental· promptly gave notice to AAC upon discovery of the same and (iii) which has 
not been adequately remedied to the reasonable satisfaction of Continental so that Continental incurs no detri
ment therefrom. 

(b) AAC's representations and warranties contained it1 this Agreement shall be deemed to have been 
made again at and as of the time of the Oosing and, except as otherwise contemplated by this Agreement, shall 
then be true in all material respects; AAC shall have performed and complied with all agreements and condi· 
tions required by this Agreement to be performed or complied with by it prior to. or at the Clc;>sing; and Con
tinental shall haye been furnished with a certificate of appropriate officers of AAC,. dated the Oosing Date, 
certifying in such detail as Continental may request to the fulfillment of the foregoing conditions. · 

(c) The sale of all of the property and assets of AAC to Continental's Subsidiary in exchange for shares 
of Preferred Stock, the change of AAC's name and its dissolution, in accordance with the provisions of this 
Agreement, shall have been authorized and approved .by the holders. of not less than two-thirgs of AAC's 
outstanding Common Stock. 

(d) The proposal to authorize and issue 2,100,000 shares of Preferred Stock as contemplated hereby 
shall have been authorized and approved .by the holders of not less than a majority of Continental's out
standing capital stock. 

(e) Continental shall have received a signed copy of an opinion of Price Waterhouse & Co., dated the 
Closing Date and addressed' to AAC, in form and substance satisfactory to Continental, to the effect that in their 
opinion the provisipn for income taxes made in the consolidated balance sheet of AAC and the Subsidiaries as at 
June 30, 1963 is adequate to provide for payment of all then accrued and unpaid federal and dominion income 
taxes of A,AC and the Subsid.iaries, whether or not disputed, for the fiscal year ended June 30, 1963 and 
for all.fiscal years prior thereto, 

·(f) Continental shall have been furnished with an·opinion, dated the Closing Date, of counsel for AAC, 
Messrs. Sullivan &- Cromwell, to the effect that · · 

(1) AAC is a corporation duly organized and existing and in good standiJig under the laws of 
Delaware and has corporate power to carry on its business as i.t is then beirrg conducted; 

(2) · AAC's authorized capital stock consists of 2.500,000 ~hares of Common Stock without·par value, 
of which 2,100,0<)0 shares are issue~ an~ outstanding; · · · 

(3) the execution, delivery and performance of this Agreement by AAC have been.duly authorized 
and approved by all-requisite action of AAC's Board ef Directors ·and. sto~holders, and this Agreement 
has been duly executed and delivered by AAC and constitutes· a valid and-binding obligation of AAC in 
accordance with its terms; 

. ( 4) all other actions and proceedings requi~ed by law or this Agreement to be taken .by AAC, at or 
prior to the Closing, in ronnectiori with this Agreement and the· transactions provided for herein, have 
been duly and validly taken; and 
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(5) except as may be specified by such counsel, they do not know of any litigation, proceeding or 
governmental investigation pending or in prospect or threatened against or relating to AAC or any of th~ 
Subsidiaries, 1ts or their properties or businesses, or the transactions contemplated by this .Agreement 
other than litigation of the type and in the amounts referred to in Section 5(1) hereof or in the memo
randum referred to therein. 

Such opinion shall also cover such other matters incident to the transactions herein contemplated as 
Continental and its counsel may reasonably request. In rendering their opinion, Messrs. Sullivan & Cromwell 
may rely on certificates of officers of AAC, opinions of other counsel and such other evidence as they may 
deem necessary or desirable. The provisions of the preceding sentence are applicable to all other opiniqns 
of counsel to be delivered hereunder. 

•(g) Continental shall have been furnished with an opinion, dated the Closing Date, of Messrs. Osler, 
Hoskins and Harcourt of Montreal, Canada, in form and substance satisfactory to Continental, to the effect that 
Agricultural Chem1cals Limited is a corporation duly organized and existing and in good standing under the 
laws of Canada; that said Subsidiary has corporate power to carry on its business as then being conducted; that 
said Subsidiary is duly qualified to do business and is in good standing in the Provinces of Ontario and Quebec; 
that the capitalization and ownership of the shares of said Subsidiary are as set forth in Section 5 (b) ; and that 
all of the outstanding shares of stock of said Subsidiary. are validly issued, fully P.aid and non-assessable. 

(h) Continental in the exercise of due diligence shall have been able to obtain, to the extent it deems it 
desirable to do so, legal opinions or other evidence in form and substance satisfactory to Continental, to the 
effect (i) that AAC and/or the Subsidiaries, at the time of the Closing, had good and marketable title to the 
real property reflected in AAC's Consolidated March 31, 1963 Balance Sheet, free and clear of all liens and 
encumbrances as stated in Section 5 (j), subject only to the exceptions mentioned in Section 5 (j), (ii) that 
except for any lease with respect to property located in Cuba, all leases pursuant to which AAC or any Sub
sidiary leases real property are in good standing, valid and effective in accordance with their respective 
terms and, to the best knowledge of counsel, there is no material existing default under any thereof, and 
(iii) that the instruments of conveyance and transfer executed and delivered by AAC at the Closing are 
valid in accordance with their terms and effectively vest in Continental's Subsidiary (A) good and marketable 
title, of the character stated in subdivision (i) above, to all the real property referred to in such subdivision 
which is not owned by a Subsidiary, and (B) all right, title and interest of AAC in and to all leases to which 
it or any Subsidiary is a party and AAC's other assets and its business and goodwill, as contemplated by 
this Agreement. 

(i) Continental's Subsidiary, to the extent it deems it desirable and upon due application therefor, shall 
have received policies of title insurance (or commitments for such policies) in jurisdictions where such 
insurance is available in form satisfactory to Continental's counsel, Messrs. Dewey, Ballantine, Bushby, Palmer 
& Wood, insuring, in amounts deemed adequate by Continental, fee simple interests in, the real properties 
reflected in AAC's Consolidated March 31, 1963 Balance Sheet, any exceptions or defects specified in such 
policies (and any exceptions, defects or violations relating to such properties or to the operations of AAC 
and the Subsidiaries, respectively, otherwise reported to such counsel) to be subject (if riot of the nature 
specified in Section S (j)) to the approval of such counsel. 

(j) Continental shall have received an opinion, dated the Closing Date, of its counsel, Messrs. Dewey, 
Ballantine, Bushby, Palmer & Wood, (i) to the effect set forth in subdivision (3) of the foregoing paragraph 
(f), ( ii) stating that the form of the instruments of conveyance and transfer referred to in Section 1 (c) is 
in compliance with this Agreement, and (iii) to the effect that the shares of Preferred Stock to be issued and 
delivered to AAC as provided in Section l(b) (i), and the shares of Continental's Common Stock issuable 
upon conversions of such shares of Preferred Stcick, are not required to be registered under the Securities Act 
of 1933, as amended to the Closing Date. 

(k) The shares of Preferred Stock to be delivered to AAC under this Agreement for distribution to its 
stockholders as prov.ided in Section 3, and the shares of Continental's Common. Stock issuable upon con
versions of such shares of Preferred Stock, shall have been duly authorized for listing on the New York Stock 
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Exchange ·upon official notice of issuance, Contin~tal hereby undertaking to take all appropriate action avail~ 
abie to it to ·obtain such authorization. Further all Blue Sky findings and permits required to carry out the 
transactions contemplated hereunder shall have been made and received. -

(1) A firm of independent geologists or an independent geologist selected by Continental shall have deliv
ered to Continental a_ written report certifying that the geological data referred to in Section S(k)(1) is sub-

. stantiallyaccllrate and that, based upon AAC's method of prospecting, in areas designated as minable by AAC 
the amounts of AAC's High Grade (minimum 73% Bone Phosphat~ of Lime or tricalcium phosphate) and 
Standard Grade (minimwn 68% to and including 72.9~ Bone Phosphate of Lime or tricalcium phosphate) 
minable phosphate rock reserves in Central Florida are as of June 30, 1963 not less than 30,000,000 long tons 
and 110,000,000 long tons, respectively. 

(m) AAC shall have obtained all necessary consents in writing, in form satisfactory to Continental, to 
AAC's assignment to. Continental's Subsidiary of (i) any contracts or commitments of AAC which Continental 
may reasonably deem material to the operation of AAC's business, (ii) AAC's SO% stock interest in North 
Carolina Phosphate Corporation, and (iii) any contracts or commitments of AAC with respect to such stock 
interest. 

(n) AAC shall have delivered to Continental appropriate certificates of good standing with respect to AAC 
£rom all jurisdictions in which AAC is qualified to do business and with respect to Agricultural Chemicals 
Limited from all provinces in which it is qualified to do business. 

(o) The Securities and Exchange Commission and the New York Stock Exchange shall not object to 
Continental's treatment of the transactions contemplated by Section 1 as a pooling of interests for accounting 
purposes. 

(p) No action or proceeding against Continental or the consummation of this Agreement shall have been 
instituted or any investigation undertaken that might eventuate in any such action or proceeding or order 
of any court entered on or before the Closing Date which, in the opinion of Messrs. Dewey, Ballantine, 
Bushby, Palmer & Wood, renders it impossible or inadvisable for Continental to consummate this ,Agreement. 

( q) The written tax ruling or rulings referred to in Section 10 (f) shall ha.ve been receiv~d. 

(r) AAC's pro:J;:y statement for the meeting of its stockholders referred to in S.ection 3 shall not hav.e 
disclosed any materially adverse change .in the properties or results of operations of AAC and the Subsidiaries 
not disclosed in this Agreement or in the .information furnished to Continental prior to the execution hereof and 
referred to herein. 

10. Conditions Precedent to the Obligations of AAC Hereunder. All obligations of AAC under 
this Agreement are subject to the fulfillment (or, except for the conditions set forth in Section 10(£), waiver 
iz1: writing by AAC), prior to or at the Closing, of each of the following conditions: 

(a) AAC shall not have discovered any error, misstatement or omission in the repr!'$entations and 
warranties made in Section 6 _by Continental ( i) which alone is, or in the aggregate are, materially adverse ·to 
AAC, (ii) of which AAC promptly gave notice to Continental upon discovery of the sam{l and (iii) which has 
not been adequately remedied to the reasonable satisfaction of AAC so that AAC incurs no detr:iment 
therefrom. 

(b) Con$-ental's representations and warranties contained in this Agr~ment shall be .d.eem~d to have 
been made at and as of the time of the Closing and, except as otherwise contemplated by this Agr~~ent, shall 
then b~ true in all material respects; Continental shall have performed and complied with all agreements and 
conditions required by this Agreement .to he performed or compJ.ied with by it prjor to or .at .th!! Closing; .and 
AAC shall have been furnished with a certificate .of one of Continental's Vice Presidents, dated the -Clos{ng Date, 
certifying in such detail as AAC may request to the fulfillment of the foregoing conditions. · 

(c) Continental shall have delivered to AAC an opinio.n, dated the Clpsmg Pate, of Continental's counsel, 
Messrs. Dewey. Ballantine, B.ushby, Palmer & Wood, to the effect that 

{1) !both Continenta1 and Continental's Subsidiary are corporafions duly organized and existing 
·and in g-ood ·statiding ·under the laws of Delaware; 
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(2) the execution, delivery and performance of this Agreement by Continental have been ·duly 

authorized and approved by all requisite action of Continental's Board of Directors, and this Agreement 
has been duly executed and delivered by Continental af1d constitutes a valid and binding obligation of 
Continental in accordance with its terms; 

( 3) the shares of).=>r~ferredStock delivered to AAC under this Agreement for. distribution to jts 
stockholders as provided in Section 3, (i) have been duly authorized and validly issued, (ii) are fully paid 
and non-assessable, and (iii) .have been duly. authorized for listing on the New York Stock Exchange· 
upon official notice of issuance ; 

( 4) the shares of Continental's Common Stock issuable upon conversions of shares of "Preferred 
Stock delivered to AAC (i) have been duly authorized, (ii) will be fully paid and non-assessable when 
so issued upon such conversions, (iii) have been duly reserved\for issuance, and (iv) have been duly 
authorized for listing on the New York Stock Exchange upon official notice of issuance; 

(5) the undertaking provided for in Section l(b) (ii) and the guaranty referred to in Section 10(1), 
if such guaranty be delivered pursuant thereto, have been duly executed and delivered and are binding and 
effective in a~cordance with their terms; and 

(6) the shares of Preferred Stock to be issued and delivered to AAC as pmvided in Section l(b)(i), 
and the shares of Continental's Common Stock issuable upon conversions of such shares of Preferred 
Stock, _are not required to be registered under the Securities Act of 1933, as amended to the Closing Date, 

(d) Continental since the date of this Agreement shall not have granted any options on its capital stock 
except for the grant of options pursuant to its Restricted Stock Option Plan for Officers and Other Key 
Employees as now in effect. 

(e) Continental since the date of this Agreement shall not have declared or paid or made any dividend 
or distribution on any shares of its capital stock which would be excessive in the light .of Continental's past 
dividend policies. 

(f) There shall have been received a written ruling or rulings of the Internal Revenue Service satisfactory 
to Messrs. Sullivan & Cromwell and Messrs. Dewey, Ballantine, Bushby, Palmer & Wood to the effect that 
for Federal income tax purposes (i) no gain or loss will be recognized to AAC upon consummation of the 
sale of its assets and business as provided in this Agreement, (ii) no gain or loss will be recognized to the 
holders of AAC's Common Stock upon distribution to them in liquidation, upon surrender of such stock, of 
shares of Preferred Stock, as contemplated hereby, (ill) the Preferred Stock is not classed as section 306 stock 
or, in the alternative, the disposition of the Preferred Stock will not be subject to the taxing provisions of section 
306(a) of the Internal Revenue Code, and (iv) the assets acquired by Continental's Subsidiary will have a basis 
to it not less than the basis such assets had to AAC at the Closing Date; provided that if any such ruling 
shall contain any condition br provision as to any of the foregoing, such condition or provision shall have been 
met, and Provided further that if a timely ruling to the effect provided in clause (iii) shall not have been 
received, AAC shall promptly request an opinion from Messrs. Sullivan & Cromwell to the effect that the Pre
ferred Stock is not Classed as section 306 stock, and AAC shall be obligated to consummate this Agreement 
unless it shall have failed to receive such opinion prior to or at the dosing. AAC shall promptly take 
all appropriate action available to it to obtain such ruling or rulings and, in furtherance thereof, to work in 
cooperation with Continental's counsel named above·. Continental agrees, for the benefit of AAC, its officers, 
directors and stockholders, that Continental will not, before or after the Closing, take or permit any· of its 
subsidiaries to tal~e any action with respect to the shares of Preferred Stock distributed by AAC in accordance 
with this Agreeme.nt in respect of shares of AAC Common Stock held by Continental or any of its subsidiaries, 
which would be inconsistent with" the representations made to the Internal Revenue Service as a basis for such 
ruling or rulings and which would make such ruling or rulings inapplicable, provided that Continental shall 
have no liability by reason of its foregoing agreement to any person against whom a liability is asserted on the 
basis that such niling or rulings have been made inapplicable by reason of a breach by Continental of the fore
going agreement ·unless such person affords Continental the opportunity, at Continenfal's expense, to partici
pate in all negotiations concerning, and to conduct and control litigation (which may at the option of Continental 
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be conducted in the Tax <;ourt o£ the United States) in respect of, any such asserted liabilities and cooperates · 
· with Continental in the defense against such asserted liabilities. 

(g) The sale of all of the property and assets of AAC to Continental's Subsidiary in exchange for shares 
of Preferred Stock, the change of AAC's name and its dissolution, in accordance with the provisions of this 
Agreement, shall have been authorized and approved by __ !~~- ~~ld~rs ()f _!J.Ot less th?Jl two-thirds of AAC's 
out~tanding Common Stock. 

(h) The proposal to authorize and issue 2,100,000 shares of Preferred Stock as contemplated hereby 
shall have been authorized and approved by the holders of t'lot less than a majority of Continental's outstanding 
capital stock. · 

(i) No action or proceeding against AAC or the consummation of this Agreement shall have been insti
tuted or any in-vestigation undertaken that might eventuate in any such action or proceeding or order of any 
court entered on or before the Closing Date which, in the opinion of Messrs. Sullivan & Cromwell, renders 
it impossible or uiadvisable for AAC to consummate this Agreement. 

(j) The shares of Preferred Stock to be delivered to AAC under this Agreement for distribution to its 
stockholders as provided in Section 3, and the shares of Continental's Common Stock issuable upon conver
sions of such shares of Preferred Stock, shall have been duly authorized for listing on the New York Stock 
Exchange upon official notice of issuance. 

(k) There shall not have been since the date hereof any material adverse change in the financial condition 
or results of operations of Continental and its Subsidiaries, taken as a whole, and Continental and its Sub
sidiari~ shall not have sustained any loss of or damages to any of their properties, whether or not insured, 
which alone is, or in the aggregate are, material to their business, taken as a whole. 

(1) Continental shall have guaranteed the payment and due perfonnance of the obligations of Continental's 
Subsidiary under AAC's 3.%% Promissory Notes due 1964-71 or, alternatively, shall have obtained from the 
holders thereof their general release of AAC, its directors, officers and stockholders from any and all liability 
with respect to such payment and perfonnance. 

11. Employee Benefit Plans. Continental presently intends, and agrees to cause Continental's 
Subsidiary, to continue in effect AAC's Retirement Benefit Plan and Employee Pension Plan as they exist 
on the date of this Agreement, subject to the provisions in such Plans for amendment or termination. If 
Continental or Continental's Subsidiary decides to terminate said Employee Pension Plan, the assets in the 
Trust Fund under said Pension Plan will be distributed as provided in said Pension Plan. 

12. Eulk Sales Law. Continental hereby waives compliance by AAC with the provisions of the 
Bulk Sales Law of any State. 

13. Termination of Representations and Warranties and Certain Agreements. The respective 
representations and warranties of AAC and Continental contained in Sections 5 and 6 (other than those of 
Continental set forth in Section 6( e)) and those provided for in the -first clauses of Sections 9(b) and lO(b) 
shall expire with, and be terminated and extinguished by, the Closing under this Agreement on the Closing 
Date, and neither AAC nor Continental shall be under any liability whatsoever with respect to any such 
representation or warranty, it being intended that the sole remedy of either party for a breach of any such 
representation or warranty shall be to elect not to proceed with the Closing if such breach has resulted in a 
condition to such party's obligations hereunder not being satisfied. This Section shall have no effect upon 
any other obligation of Continental or AAC in _this Agreement, whether to be performed before or after the 
Closing, provided that Continental's sole remedy for a breach of AAC's agreements in subsection (a) and 
the last sentence of subsection (c) of Section 8 shall be to elect not to proceed with the Closing. 

14. Notices, Etc. All notices, requests, demands, and other communications hereunder shall be 
· in writing and shall be deemed to have been duly given if delivered or mailed, first class postage prepaid, 

(~) if to AAC, to Mr. C.-M. Powell, President, The American Agricultural Chemical' Company, 
100 Church Street, New York, New York, or 
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(b) i£ to Continental, to Mr. L. F. McCollum, President, Continental Oil Company, Suite 4618, 
30 Rockefeller Plaza, New York, New York. 

15. Amendments and Termination. Continental and AAC, by mutual consent of their respective 
Boards of Directors or authorized· committees or officers, may amend or modify this Agreement, in such 
manner as may be agreed upon, by a written instrument executed by AAC and Continental; provided 
that no such amendment or modification shall change the number of shares of Continental to be issued 
pursuant to this Agreement or the conditions to AAC's obligations set forth in Sectton lO(f), and pro'Ufded 
further that no such amendment or modification shall change the provisions with respect to the transfer of 
AAC's assets to, and assumption of its liabilities by, Continental's Subsidiary, and the distribution to AAC's 
stockholders of shares of Continental's stock upon the surrender by the stockholders of AAC, for cancellation, 
of all of AAC's outstanding Common Stock, in any manner which would materially and adversely affect the 
rights of AAC's stockholders. Continental and AAC, by mutual consent of their Boards of Directors, tnay 
terminate this Agreement at any time prior to the Closing and, unless otherwise specifically provided in such 
consent, any such termination shall be without liability of any kind on the part of either Continental or AAG. 

16. Genetal. The section and subsection headings contained in this Agreement are for reference 
purposes only and shall not affect in any way the meaning or interpretation of this Agreement. This 
Agreement may be executeil sinutltaneously in two or mote counterparts, each of which shall be deemed an 
original, but all of which together shall constitute one and the same instrument. This Agreement· shall 
inure to the benefit of and be binding upon the parties hereto and their respective successors and a.Ssigns, 
provided that no stockholder of AAC shall have any liability as such hereunder to Continental, Continental's 
Subsidiary or any other person ; nothing in this Agreement, express or implied, is intended to confer upon any 
other person any rights ur remedies under or by .reason of this Agreement. This Agreement shall be construed 
and enforced in accordance with the laws of New York. 

IN WITNESS WHEREOF, the undersigned parties hereto have duly executed this Agreement in Newark, 
New Jersey the date first above written. 

[CORPORATE SEAL] 

Attest: 

HUGHES MAYO 

Secretary 

[CORPORATE SEAL] 

Attesr: 

P. J. DOMINIC 

Secretary 

THE AMERICAN AGRICULTURAL CHEMICAL CoMPANY 

By C. M. PoWELL 

President 

CONTINENTAL On. CoMPANY 

By L. F. McCoLLUM 

President 
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STATE OF NEW JERSEY 
CouNTY oF EssEx } ss.: 

On the 11th day of July, 1963, before me personally came C. M. PowELL, to me known, who, being 
by me duly sworri, did depose and say: That he resides aF 616 Embree Crescent~ W estfiel<( New Jersey;. that 
he is the President of THE AMERICAN AGRICULTURAL CHEMICAL CoMPANY, one of the corporations described 
in and which executed the foregoing instrum~t; that he knows the seal of said corporation; that the seal 
affixed to said instrument is such corporate seal; that it was so affixed by order of the Board of Directors of 
said corporation; and that he signed his name thereto by like 'order. 

[NoTARIAL SEAL] 

STATE OF NEW JERSEY 

CouNTY oF EssEx Iss.: 

FRANCES M. RYAN 
Notary Pttblic 

FRANCES M. RYAN 
Notary Public of New Jersey 

My commission expires Feb. 19, 1968 

On the 11th day .of July, 1963, before me personally came L. F. McCoLLUM, to me known, who, 
being by me duly sworn, did depose and say: That he resides at 3620 Inverness Drive, Houston, Texas; that 
he is the President of CoNTINENTAL OrL COMPANY, one of the cc;>rporations described in and which executed 
the foregoing instrument; that he knows the seal of said corporation; that the seal affixed tQ said instrument 
is such corporate seal; that it was so affixed by order of the Board of Directors of said corporation; and that 
he signed his name thereto by like order. · 

[NoTARIAL SEAL] 

15 

FRANCES M. RYAN 
Notary Public 

FRANCES M. RYAN 
Notary Public of New Jersey 

My commission expires Feb. 19, 1968 
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CERTIFICATE OF AMENDMENT 

OF 

CERTIFICATE OF INCORPORATION 

Fos-Kem Liq~idati~n Corporation, a corporation 

organized and existini under and by virtue of the General 

Corporation Law of tne State of Delaware, DOES HEREBY 

CERTIFY: 

FIRST: That at ~meeting of the Board of Di

rectors of Fos-Kem Liquidation Corporation, a resolution 

was duly adopted setting ~orth a proposed amendment to the 

Certificate of Incor.poration of said corporation, and de

claring said amendment advisable. The resolution setting 
' .. . 

forth the proposed amendment is as ·follows: 

RESOLVED, that the Board of Directors hereby 
proposes and declares it advisable 
that Article FIRST of the Certifi
cate of Incorporation of this cor
poration be amended to read as 
follows: 
11FIRST. The name of the corpora
tion is AMERICAN AGRICULTURAL 
CHEMICAL COMPANY. 11 

SECOND: That th~ amendment has 'been consented to 

by the holder of all the issued and outstanding stock of 

this· corporation entitled to vote, by a written consent 

given in accordance w~th the provisions of Section 228 of 



the General Corporation Law of the State of Delaware, and 

filed with this corporation. 

THIRD: That said amendment was duly adopted in 

accordance with the applicable provisions of S~ctions 242 

and 228 of the General Corporation Law of the State of 

Del~ware. 

FOURTH: That the capital of this corporation 

will not be reduced under or by reason of said ·amendment. 

IN W!TNESS WHEREOF, Fos-Kem Liquidation Corpora

tion has caused its corporate seal to be hereunto affixed 

and this certificate to be signed by C. Gor~am Phill+ps, 

its President, and·Walter F. Diehl, Jr., its Secretary, 

this 15th day of October, 1963. 

FOS-KEM LIQUIDATION CORPORATION 

B c. Gorham Phillips 
y--------~~~~~~--------President 

By Walter F. Diehl, Jr. 
--------~~~~~---------Secretary 

FOS-KEM LIQUIDATION CORPORATION 

CORPORATE SEAL 

i963 

DELAWARE 
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STATE OF NEW YORK ) . 
COUNTY OF NEW YORK ) 

sa. : 

BE IT REMEJ;re.ERED that on this J,.5th day of October, 

A.D .. 1963, personally came before me, Ropert Joseph Alexander, 

a Notary Public in and for the CoU.nty and State aforesaid, 

C. Gorham Ph~llips, President of FQ~-Kem Liquidation Corpora-
.. 

tion, a corporation of the state of Delaware, the corporation 

des·cribed in and which executed the foregoing certificate, 

known to m~ personally to be such~ and be, the said C. Gorpam 

Phi~lips as such President, duly executed said certificate be~ 

fore me and acknowledged the said certificate to be his act 

and deed and the act and ·deed of said corporation; that the 

signatures of the said President and of the Secretary of said 

corporation to said fore~oing certificate are in the hand

writing of the said Preside.nt and secretary o;f said corpora

tion respectively, and that the seal affixed to said certifi

cate is the common or' corporate seal of said corporation. 

IN WITNESS WHEREOF, I have hereunto flet my hand and 

seal of office the day and year aforesaid. 

ROBERT JOSEPH ALEXANDER 
NOTARY PUBLIC 

STATE. OF NEW YORK 

Robert Joseph Alexander 
Notary PUblic 

ROBER!],' JOSEPH ALEXANDER 
Notary Public ~ St~te of New York 

No. 30-0039980 
Qualified in Nassau County 

Certificate filed with N. Y. County Clerk 
Term E~ires Narch 301 1965 · 
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CERTIFICATE OF INCORPORATION 

OF 

AGRICO CHEMICAL COMPANY 

... . ... ... ... 

FIRST. The name ot tne corporation 1s 

AGRICO CHEMICAL COMPANY 

SECOND. Its principal ott!ce in the State of 

Delaware is located at Ho. 100 West Tenth Street, in the 

City of Wilmington, County ot New Castle, The name and 

address or its resident agent is The Corporation Trust 

Company, No. 100 West Tenth Street, Wilmington 99, Delaware. 

THIRD. The nature or the business, or objects 

or purposes to be transacted, promoted or carried on are: 

(l) To produc~, manufacture, refine, extract, 

mine, treat and otherwise process, to purchase or otherwise 

acquire, to store, transport or otherwise handle, and to deal 

in, distribute, market, sell or otherwise dispose of or turn 

to account, any or all of the substances hereinafter mentione 

and any or all ingredients or compositions thereof, or any 

state, form, nature, mixture or description, and any and all 

derivat1vea, prod~cts or by-products or any or all or said 

substances, to wit: 

(a) organic and inorganic chemicals and 
fertilizers; 

(b) oil, gas and other hydrocarbons; 

{c) metallic and non-metallic minerals, 



( 

(2) To construct, lease, purchase or otherwise 

acquire, to hold, own, maintain, improve, operate or other

wise use 4 ~nd to let, mo·~gage, sell, convey or otherwis~ 

dispose or or turn to account, any and all kinds or real 

and personal property and any and all rights and interests 

therein, useful or convenient in the conduct or the Cor

poration's business, includ~ng, without limiting the gen

erality or the foregoing: 

(a) plants, mills, factories, r~fineries, 
laboratories, warehouses, storage tanks, orrices, 
stores, residences and other buildings and 
structures; 

(b) roadways, railways, bridges, tunnels, 
airports, reservoirs, dams, waterways, wharves, 
piers, docks, levees and other land or water 
installations and racilities; 

{c) oil wells, gas wells, water wells, mines 
and qllarries; 

(d) pipelines and appurtenant pumps, pump
ing stations and electrical powerlines; 

(e) drainage, irrigation, sewage, heat, 
light, power and communication systems; 

(r) agricultural equipment; railroad, roll
ing stock, automotive and other vehicle&J tankers, 
boats, barges and other vessels; airplanes and 
other aircrart; 

(g) machinery, tools, implements, appliances, 
equipment and apparatus or everr kind and de
scription. 

(3) To contract tor, lease, purchase and other-

wise acquire, to hold, own, maintain, improve, develop, work, 

explore, exploit, operate, deal in. and otherwise use, enjoy 

and turn to acc?unt, aad to let, mortgage, exchange, sell, 

grant, transfer, convey and otherwise dispose or, any and 

all kinds or lands and real estate and any and all rights, 
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privileges, options, leases, concessione, licenses, claims, 

patents, grants, rranch1ses, easements, royalties, tene

ments, estates, hereditaments, and interests in and to 

property, r-eal or personal, tangible or intangible, of 

every kind ~r.d d9scr1ption. 

(4) To manufacture, process, purchaee, own, mine, 

handle, sell, import, export and generally to trade and 

deal in and with substances, raw materials, goods, wares 

and merchandise or every kind, nature and description, and 

to engage or participate, as principal or agent, and either 

alone or Jointly with others, in any mercantile, industrial 

or trading business or any kind or character whatsoever. 

(5) To conduct, carry on and engage in a~ ex

perimental or research work in agricultural, chemical, en

gineering and any other scientific or technical fields, 

and to render to any person, firm, association or corpora

tion services or an engineering, scientific, technical or 

business nature. 

(6) To acqui~e all or any part or the business, 

good will, rights, asaets and property of any person, firm, 

association or corporation, to pay for the same in whole or 

in part in cash or with the stock, bonds or debentures of 

the Corporation or otherwise, and to assume all or any part 

ot the obligations and liabilities of any such person, 

firm, association or corporation. 

(7} To ayrly for, register, obtain, take leases, 

licenses and immunities in respect or, purchase or other

wise acquire, and to hold, own, introduce, use, enJoy, 

develop, manufacture and sell under, grant leases, licenaea 

and immunities in respect of, mortgage, pledge, sell, as

sign, transfer or otherwise dispose or or turn to account, 

and in any manner deal with: 

3 



(a) uwa''-•• .. n••• ... s.:=lnr..18e' = ... and..,~'· ..a -·~ ...,. 
(It) t.•..,.. pa•.:!a.,.'-' I'Jalata, oew• 

Jllqbta, -............. ..a. - OU.I' tla
\lae'l" ..,.. and .,..1• tndtoa'lail wsetn 
... ~p ......... , 01' .... 1 .. --.7 ... 
laa ot ua. Vlatt:e• State• ot Allirtoa 01' ot -. na-. er auMlwtalOD U.NOt • or anr I'WeliD 
OOI&Ilh7 or aubeltd.aton. tbeNctta 

(0) aftF aad 811 r1Sbta, pr1Yllec-a, llaen .. a 
....,.,. -~ ..... s.ena .... .-. wttb or • .,.,.. 
telnln& w .. roresotQc. 
(8) '1'o aoqall'e 1»7 pw-aba•, aubaer1pt:.S.on• or 

nt.n1aa, to .L"'tee1ve, 01m and bOld tor lnftn.nt or other

Wile. to IIDt"tsqe, ptedp. deposit, exobafl£e, eell, anlp, 

V.nat..r or otbarwlee CU.apOM or, and ae•rallr to deal SA 

or wUh, aAJ an4 all ot thl tollowlng (hereinafter -••• 

ftt.l.l'ft4 t:.o oollentvelJ' ae "•GW"lt1ea") to w1tc all ld..Dds 

ot aba.rea, a~a, "'1ft& tNS\ ce.l'tlf'toatea, tru•• •r
tttloatea, aorlp, warnAta, rl&bta, ltoftta, ~·• de• 

benturea, trust .t'eae1pte, notee end other otaoees 1n ao•t•, 

Obltcation• and evidences or lndebtedneae ot ·~ oorpwatt•, 

"oS.n,-etOOk -.pan,, tNat, aeaoolatlon, pannef'mlp, qn-

41•ate, pel"ear., o.l' sove.mme~tal or Pllb11a esenor or ntbvttr 

C..atlo 01" to.reS&n, end evldencee of' anr lnteftR tbaftln 

01 wlth respeot tbUe~J and wblle the 011ner or 1\01_,..1' ot 

UJ auob •41111"1t1ee, to ese.ro1• all ~ t>1&bta, po.en all41 

prtwllepa or 01merablp or lnte.-.at 11\ reapeet tureot, iA• 

oludtna tbe t>it'.ht to YOta end to stve OGftnnte, and ,. 4o 

aQ and all aGta or th1nga deeJIIICI b7 the Corporat1on to be 

neoet1U7 or a4wS.aable tor the pl"eeenat1on, p.c"OteotS.an, 

illp.t'o'leJ~Bnt Ot' enheuaement or the YDlua or euoh MWI'lts.ea. 

(9) 'fO purobiiH, or otberwS.ae &Ot'JUlft, ho141 .. u, 
Pled&e, tranater or otbenlee dteme• or, and to .Nla.u or 

oanoel, ebar.a or the co.rporat1on !a own oapltal etook and 

M1 othet' HCNr1t1et Ot" obl1gatlon• or the Cvporatlen 1n 



Ule .._.r and •• the extent no. w a.tWafte.r pe.raU~ lar 

tbe 1 ... ot .a. suw or »-la..,.. J p.tWlOM U.t ~· et 

lta- aapttal aMok 'lllel-- H the CWpofttlan ahall 

not • YOt44 "'*' 41Nalr _. ladtftotlr. 

(10) ft enur into, ..a aDd pertOftl oonwaota 

ot Oft'"J' klnd and ,.Hrlptlon wltb ~penon.. rll'a, 
aall0dat1•, GOa'pOftltlon, -.tolpalltr, 0081ltr, aau, 1aOdJ' 

pelltle Ol' Pft-"-"' or OOlGar' or dapenc~~ta.q tt.ftot. 

\11) TO ....,_ • ftl• ... , to.r IIQ or u. ,.,.. 
pGMa ot tbe CO&"'PQfttlonJ r~ t.tme to ts.., wlthGQt lbllt 

u to UICIUilt, to 4nw., ••• aooept, eltldoftle, os••'- ltN1 

laaua .,.UHII'J' netea, 41'11Ra, ltUle ot esObaftae, waJ'IIaftta, 

Mnda, daMD.tvea and 0\a.l' IWCM.laltlo IUI4 noa..,...wlaltle 

lnat~Dta and ••ut.noea or tntlll'bMdM••• and to • ..,.. 

the parz-nt tbefttof and Gt the 1DMnat ~- ~»r .,..._.. 
.,_, or plad&e, oonveran• cw aaas.n-ftt 1ft U\aat ot, t1w 

wlaOle v anr JMU't. or ,,. aaaeta and p.ropertr ot tbe cor
pefttS.., Wbetbel' at taw tt. CM~e4 or aMN&Rel' aool.ft4, 

an4 to •11, pledp w otbeftlM dlapMe or nob •ewo1t1ea 

ol' o--r ~llpttona ot tt. CWpclratlOD tor tta OO&"pQNM 

pw'pOMa. 

(12) 'fO 1eD4 IIIGDeJ to nhll.ra, wlth Ol" wl-.t 

oollaMnl· Mov1tra ~lded ~t no l•u llball a_.. ltJ 

tha COl'ponttan to lta ottlael'a alld dlftoton, ancl no ltNIDa 

llball be •• ~ t• Corpoa-atlon Hcn&ftd •r llbafta or ita 

CMm oaptul .... 

(13) To ~l"btee tbe ,.,_ftt or 41vldenda em 

8ft7 atOOk, v Ule pnnolpal or lnte.reat 01' both or .,. bOnda 

or o~.r •ovltte~ Ott Obliptlana,. and tho perfWIIIIDM ot 

an, oontnot•. 

(lll) TO eatabllllb and •1Dta1A one or liON oftlMa 

to oomt\aot and oerq on it• buineaa v opentlGM or~ 
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pa.rt tne.reot,and to ese.rol• an,. Ol' all or 1ta oorponta 

.r18hta, P"'1vllese• and pouera, 1n a..,. or all or the autaa, 

cUatrlota, ta.rrlt01'1ea, oolGDS..a or dapendllnolea or the 

Vnlte4 .s~tea or ~:ioa and 1n Nil' and au rote1p oCNDtrs..a 

and the tel'.dtors.ea, oolan1ee M depenclenolea tbe.teot. 

(15) To OCiftd\aot., oattq on or •.-se ln ~ othe.r 

bua1nea•a, opent1CIIla oao aotlYltlea 1A nnawotlon w1\b 

o.r 1no14ental to tbO• aMve -Uoned, IU1d to do enrrtb1fta 

Moea&UJ', ~"' ad•tuble o.r ecmven.tent to.r the atu1D

•nt or &nJ' or tbe obJeota, ttae a00Cilllpl1-..nt ot an, or tM 

JNI'pGMa an4 -- e:xe.rolee ot •Ill' of ._,_ ,_..,.. bl.telnaboft 

IDintS.onad. 

the obJeota aDd IIW"POII&• apGo1rled 1A the toN

&Oln& oliUlHa aball be oonet.Necl ae po.n •• .. u •• Ob• 

Jeota amt pw'poaea, e....cl the •ttel"a Hfo,.ftd to 1n eaab 

ola..ae ah&ll, unleee b8.re1n otbe.tW1• expftB817 Pt'CWlded, 1ae 

111 nowln 11Jd.Md bJ' l"erennoe to or tnre.Nnoe r,.. the 

teftlll or u,. othe.r olauaa, b\lt &ball n .repftled aa 1n4te

pendent o1ljeota, pu.&"pOaea and pGWI'e. Tbe enu..ratlon here

ln or ob3eote, pu.copoaee and pot~en &ball not 'be .._d to 

exolu4e bJ 1n:feftnoe or ottaenrlao aJII' ot the dgbta, 

prl.dlesea, p41118J"8, ob3aota or ""'poHa wb1ob thla Cor

po~tlon la OJ" ~ be ent1tlecl to e.u..-o1• Uftder lawa of tba 

Ztlte ot Dela•.re now or heft~Ret' 1n etfeot 0&" S...,U.ed \tJ 

reaeonable oor.at~otlon e: aa1d lawa. 

rowt'l'JI. "1'be total maaber or abarea or atOOJc walob 

the oorrJOrat1Cin ehell ba :e autber1tJ to lane 1e two lauluJNd 

(200); all or •uoh aha.c'e111 aball be •lthout par value. 
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Pil'TH. 'fbi! 11111l1111&11 aJIIOWlt or aapltal with wbiOb 

tbe OO&'pO&"flC1Gn will oc.raenoe bualnitaa U One 'l'boaaand 

Dollar• ($1,000.00). 

SIX.':B. Tbe IWDl'S ancS plaoea ot .tee1denoe or cne 
lnoorparatore a~ •• t.ollowaa 

JIAME§ 

s. II. L1RUJ' 

V. J. Olaaft, Jl". 

A. D. Ot-1eto 

SEVEift'll. 

axla'-noe. 

W11lllln&Ma, Dllaware 

WUat.ngtGil, Delaw.re 

WUJiln&Mil, Dllawa.re 

'l'be oorpot'lltlon le to bltYa pa.t'petual 

ElGH'l'JI. The pd vate pjt0pel"t7 ot the at00kh0141era 

eball not 'be eubjeot to tbe pa,...nt or eot':POI"8W dltlt'• to 

UJ axMnt whaten.r. 

Jfilffll. In 1\u'thl.renoe and nO\ ln UldtattOA ot 

ta. ,_.,. oanrerftd ))~ ataate, t1t111 baUd or dlftotore ta 

·~ .. 1~ avtbor1%eda 

To •k•, el Ml' or .repeal the b~·l••• ot the 

oo~aC10ft. 

To authw1ze end oauH to be euauted IIOftppe 

au 1 S..no upen the ftal and penonal p.rOptrtr ot tbe oer

poratlon. 

'fO eet epa.rt oat ot 8ft7 or the lUnda ot tea. ••· 
potoat1on. en1la'ble tor 41v1den4a a ~e•ne or J'eMnea tor 

GAT pi'Opar purpoee and w abol11Jb &nJ wob .Naetw 1n , .. 

UDIMU" 1n llhlOh lt wee u.tated. 

Bi ~solution pee... b~ a .. ~orltJ or ~ .-ole 

'b....S, H deet.anato one or 1101"11 o~tteea, ••• ~" .. 

to oaneut or two or 110ft or the dlftotora or the oo.rpoN• 

uan, tdd.Obe to tl• eswnt provided s.n "- raeolutt• v 1a 

7 



( 

tbe •J'·ln8 or taw OOl"pOI"aUan, mall bava end ~ eaNlae 

the pG11a.r1 or the ~I'd .. or dlnnwa 1ft -. ~at ot 

taw 1N81Maa and artaln or t!W OOI'pO&'atlan, and .,. au,bor-

1M taw aeal o! ta. GUPOft!UOft to 'be attSJced to all papei"a 

wblcb-.,. Nq111.N u. ~uob --s.ttee 01' -'-''-• lball 

have ••h ... 01' U.8 .... ,. be 8A'-d 1n tbl bJ•la8 or 

the GG&'I*" .. t1on ~-· a8 .,. be detel'll!.n.CI ti'QI ts.. to ts.. 

bJ' naoluUon adapted.,. tbe •oue ot dlnoton. 

t.'bln IW2 aa autbo.r1Ja4 bJ' tba atrll'llatlve vote ot 

ttw bOldara or a •.101'1tJ or tile etook 18-..4 aad cut;naadtQa 

bavlna v•s.na PDIMI" ctnn at a 8t00kb01cten' .. una tlulJ' 

alle4 tOt' tbat JIIW'POII8. w wbon au.Ulw1u4 bJ U. wl'ltMil 

oan•nt or the hOlden ot a -~orltJ' ot the wo1na aMok la

ned an4 CNtakndlns, to aell, leaee 01' esataa.- all or tbe 

proptl"tJ and a8aeta or the ~tlcan, tn•lwU.n& 1M &OOd 

will and ita OO.I"poftte t.renold.••• upon •Gil te.l'll8 aftCI oan-

4ltlme end tv nob oona14e.coet1on, ~1• .,. 'be 1A wtlOle v 

1n pan abal'ea or 8took ln, and/01' othll.t" •OW'lttea or, 8DJ 

othlr ovpo.ration or corpo.rauone, •• 1\8 bOilft or dlftoton 

.Ull .._ eape41ant aDd fOJ" thll beet lll.,.et8 or the ov

po.tllt.1on. 

'lJ!:JI'III. MMU~a ot 8tOOkbOlde.l"e •7 lae bllld oat

aide tt. state ot Dllawft, lt the b7•lawe ao PftWlde. '1'be 

•ooka or ttw OOJ"PN"aUCMa ..a, be kept; {aub.jeot to ~ pro

vlalon aontalned 1n the a~tuwa) outelde tba State ot 

Delann at auuh place Ol" plaoea a8 UJ 1Mt deatpated tra. 

tiM to tt. 'bJ thl boe&'d or dl-Noton or ln tblt bJ'•lawe ot 

tbe aorponuan. Eleotlone ot dlftatore DMd not be 1IJ' Hl• 

lot unle8a the bJ'•lawa o~ the aorpo~c1on aball 80 p~lde. 
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ELBVBJt.rB, 'I'M oorporaUOft n• .... ll• the "'~' 

,. -nd, alur, ....,.. or npeal aQ ~$.alon OOD\alMd 

tD 'bl• oenltloatc ot ,_,.,.,..,1 .. , .. tn ~· · __.'" aow v 

beNaftel' .P.N ... l'bed 'b7 auaa, and all ~'• oonte.l'ad 

u..- aWokbolden baftill ua anaM4: -~·' ._ l;bf.a ....... ,,-. 
w, !BE 111118RSIGRD, belna eMil or tlba inOGI'JGN· 

liON blllelnHfoft u.4, ror u. JIIUI'PI• or ~ a ow
pON'l• ~~~ to tlba GeDual c.,.,..,,. ·LM! or ta. 

sate or Del...,.. dO Mice tlhla ..,..lfluM• .. ,.._ •

•l.a.rt~W and aeftltJ'1ac ... , , .. , •• ,., a.a.SJI dated .... v., 
and aoOUdllt&l~ ban a.ftuau •' oar balld• anc1 •ala \bla 

daJ ot . J1Ul11&17, A. D. 19fi6, 

----•S•·~·a·~~~·-;.;A.t~·------__.(SEAL) 

_ __,;lw•r-1-.•a...o:CW¥--.;::. ,.,•,.,.#:;.;:ft:.a,, ___ (SUL) 



S'IAft Of .DELAVAIU!: 

COUftr or NF.w CAS'l'u: 

dQ or 
Jar.uaq, A • .D. 1966. p!e.t'Hnal17 aa. Nf'Ore •• a NoUl7 

Publ1G f'Ol" tiM State of' DllaMft• s. B. Llft~• 

P. 1. oa.ua. Jr. 8Ad A • .D. OJ'ler all Of' •• p&ft1ea to ,,_ 

tenaoin& aentt1oa'- of' lnoerpantlon, m.n to • pett-

... llr H be Rob, and •ve.rallr aetll:nOWlHpd t.. uld 

oenif'loaH to be the an end dftd or -. elpel"w n•peatlve-

17 and that the taot• tbe.Nln •tated ea. tNlJ "' tonb. 

GD'£11 undel" ..,. band alld ••1 fit ottlaa ,._ dar 
aad ,... atora•ld• 

A. DAllA ATWELL 
NOTA-RY PUBLIC 
/lrFOINTED OCT. 29, 1965 
S~A~E OF DELAWARE 
'tERM TiVO YEARS 
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..t 1Elisita en. lukrs. Yec~ta1lJI o/ !/tate¥' the!/ioAtf'~. 
hn~trtbgtrrtifgtktth.eaku.ea1'tdj/;-r~o~~abueandCf»bJtedCt:J/ttfo/ 

C::!t>tificate of Incorporation of the "AGRICO CHEXICAL cm·1PANY", as 

rdceived ar.d filed in this office the twenty-seventh day of January, 

A.D. 1966, at 10 o'clock A.H~ 

JU WffitimDU!J lllfttfDf. J lfa/IJe~PheWJtfU je{t mJ/knd 

a/n.<l o/flcealjeal at q;o'lte'Jl fA;(::J_ fourth dfZJI 
ry.. February im. the-JiefMlo/ou'lt ~-rd 

_~/ ___ J • / J _, d. sixty .. six. 
nnernou6a/1Za 'IU/IUJn.U/na•J'ea a-n .. --------

~~rAL -------

Au't Se(rel•r] of State 

POAIIII 120 
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11-~ 7? 
STATE OF MINNESOTA 
OEPARfMENt 0~ STATE 

- FILED 

a:LGJ.lll& 
Secretary of ~tate 

................ 
• 
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Continental Oil Company Annual Report 1965 
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tinued. In the past four years, Continental's programs 
to inc;ease marketing efficiency and replace below
standard marketing properties have led to a 34% in
crease in average sales volume per "Co;..:oco" station. 

Expansion of "CoNOCO" brand marketing along inter
state highway systems will be continued in 1966. It is 
estimated that within the next decade, over a quarter 
of the country's motor traffic will mO\'e on this m:twork 
of superhighways. 

The Company's sales of LPG through Cornpan}'
owned retail outlets and to other retail dealers increased 
13% in 1965, reflecting continuing emphasis on this 
sales channel. 

Plant Foods 
Plant foods sales in 1965 reached $130 million, an in
crease of 18% over sa1es in the previous year. Costs for 
purchased anhydrous ammonia and other materials in
creased, however, and sales prices were lower due to a 
late selling season caused by adverse weather conditions. 

Several significant steps were taken in 1965 to 
strengthen Continental's position in the plain foods in
dustry. Construction of a 34 7 ,000-ton a year anhydrous 
.ammonia plant near Blytheville, Arkansas, commenced 
in June and was completed in February 1966. Produc
tion from this new plant will reduce the Company's re
quirements for outside purchases of anhydrous ammonia 
and is expected to result in cost savings in 1966 and ad
ditional savings in 1967. Ammonia storage tenninals at 
Wilder, Kentucky, and Mount Vernon, Indiana, were 
completed during 1965 and provide additional storage 
for the Blytheville_ plant's output. 

In August, an ell:pansion of the new phosphate prod
ucts manufacturing complex near Pierce, Florida, was 
completed: This doubled the capacity of the complex 

An e.tpansion of the Company's phospllare fertilizer comple.< 
at Pierce. Florida, wa.s compltced ill A.1rgusz. 

Continental Oil Company Annual Report 1965 

to produce sulfuric and phosphoric acids, which are 
used in the preparation of high-analysis fertilizers. Raw 
material cost savings were not fully realized in 1965 
because of plant start-up expenses and less than a full 
year of operations. 

A new phosphate mine was completed in the Payne 
Creek area, near Pierce, doubling the Company's capac
ity to produce phosphate rock from three million to six 
million tons annually. 

In 1965, the Company extended distribution of plant 
foods into North Dakota, South Dakota, and Nebraska. 
The Company also added new distribution outlets to meet 
the farmer's growing demand for bulk mi.~ed fertilizer 
and direct application materials. 

In January 1966, the Agrico Chemical Company was 
established as a division to conduct Continental's domes
tic plant foods business. Headquartered in Memphis, 
Tennessee, Agrico will coordinate .the operations of the 
Mid-South Chemical Company Division and American 
Agricultural Chemical Company. 

Demand for plant foods in the United States in 1965 
rose over 9% from 1964, as the use of fertilizer con
tinued to be the most economical way for farmers lo 
increase crop yields. Demand increased 12% for niuo
gen, 7% for phosphate, and 8% for potash. 

Worldwide demand has also accelerated dramatically. 
The world population growth, which is outstripping in
creases in food production, is the basic force behind the 
rising demand for plant foods. , 

Chemicals and Plastics 
Continental produces in its own plants and through 
affiliates a variety of chemical and plastics produ.::ts, 
most of which are petroleum based. Sales of chemicals, 
carbon blacks, and plastics were S 132 million in 1965. 

Contin~ntal's plastics operations were expanded with 
the opening in April of a new pol}-vinyl chloride resins 
plant at Assonet, Massachusetts. This plant doubled the 
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I, ~len I. Erdahl, Secretar,y of State of the State of 

JU.Jmeaota, keeper o! the Great Seal thereof, . and the recorda 

})ert•1nbg to foreign corporations, do hereb;y certit;y: 

!J!hat a certi!ied copy o! Agreement of Merger between 

.Agricc Ohemicu Co~, a corporation orsam.zed UDder the laws of 

the State of Delaware, aM. Willchemco, Inc., a corporation 

orpDised UDder the lan o! the State of Delaware, ae received 

8D4 filed in the office of the SecretU7 of State ot Delaware 

on the 30th dq of June, A.D., 1972, at 10 o'clock A.H., aettiJas 

fortl\ that Willchemco, IDe. aha.ll. be the aurvinmg corporation, 

whose DD.e was thereb7 chaDged to J.grico Chemical Compuq, waa 

filecl for rec01'4 in this office on the llth c1q of August, A.D., 

1972. 

Bow, !rherefore, I, Arlen I. Erc1ahl, SecretU'7 of State of 

the State of Himlesota, b7 virtue of the powers and duties vested 

in ae 'b7 law, do here'b7 certit;y that Apoico Che'llical COIIlpa!q' 

hu duJ.7 complied with the provisiona of the HiJmesota li'oreip. 

Corporation .let azul ia authorised to do business here:lll with 

aU the powers, rights aDd privileges and aub~ect to the limitatiou, 

duties ad reatrictiou wh:Lch 'b7 law appertain thereto. 

WI!J!BESS m;y official sigDature 
hereunto subscribed 8D4 the 
Gl'eat Seal of the State of 

· HiJ:meaota hereunto affixed 
this eleveD11h dq of .lugu.at , 
A.J>., 19?2 .. 

C4L~£:~ 
Secretary of State 
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Merger 

Bennep1Jl 

Agrioo Chemical Oomp&QT 1 tormerl7 Willohemco,lDc., survivor 
in merger with Agrico Chemical OompaQJ 

l!'rank L. Ungerott, C T Corporation Systea, }14 North Broadway1 St. Louia, 
Missouri 63102 

$2.-V. 
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STATE OF MINNESOTA 
.DEPARTMENT OF STATE· 
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AGREEMENT OF MERGER 

(Conformed Copy of Agreement 
of Merger as executed) 

THIS AGREEMENT OF MERGER, dated this 23rd day of June, 1972, 

made by and between AGRICO CHEMICAL COMPANY, a Delaware corpora-

tion, hereinafter sometimes called "Agrico" , with its principal 

office in the State of Delaware, at 100 West Tenth Street, 

Wilmington, Delaware, and WILLCHEMCO, INC., a Delaware corpora

tion, hereinafter sometimes called "Willchemco", with its principal 

offices in the State of Delaware at 100 West Tenth Street, 

Wilmington, Delaware, such corporations being hereinafter some

times collectively called "the Constituent Corporations", 

W I T N E S S E T H THAT: 

WHEREAS, Agrico is a corporation duly organized and existing 

under the laws of the State of Delaware having been incorporated 

on January 27, 1966, and having an authorized capital stock con-

sisting of 200 shares, all of which are of one class with no par 

value, of which shares 10 shares are issued and outstanding; and 

WHEREAS, Willchemco is a corporation duly organized and exist

ing under the laws of the State of Delaware, having been incorpor

ated on February 26, 1971, and having an authorized capital stock 

consisting.of 10,000 shares, all of which are of one class with a 

par value of $1.00 a share, of which shares 10,000 shares are 

issued and outstanding; and 



·( 

WHEREAS, the respective Boards of Directors of each of the 

Constituent Corporations deem it advisable and generally to the 

welfare and advantage of each of the Constituent Corporations 

that Agrico be merged into Willchernco and they have duly approved 

and authorized the form of· this Agreement of Merger; and 

WHEREAS, the laws of the State of Delaware permit such a 

merger, and the Constituent Corporations desire to merge under 
I 

and pursuant to the provisions of the laws of the State of 

Delaware: 

NOW THEREFORE, in consideration of 'the premises and of the 

mutual agreements and covenants herein contained, it is agreed 

that Agrico shall be and it hereby is merged into Willchemco, 

which shall be the surviving corporation, hereinafter sometimes 

referred to as the Surviving Corporation, pursuant to Section 

251 of General Corporation Law of the State of Delaware, and the 

terms and conditions of such merger and the mode of carrying it 

into effect are and shall be as follows: 

1. Certificate of Incorporation of Surviving Corporation. 

The Certificate of Incorporation of the Surviving Cor

poration shall be the Amended Certificate of Incorporation of 

Willchernco as in effect on the date hereof, except that upon the 

effective date of the merger the First Article thereof shall be 

and is by this Agreement of Merger amended to read as follows: 

"FIRST. The name of the Corporation is 
AGRICO CHEMICAL COHPA."JY" 

-2-



and the Fifth Article thereof shall be and is by th.is Agreement 

of Merger amended to read as follows: 

"FIFTH. The total number of shares of 
stock which the corporation shall have author
ity to issue is 20,000 shares of common stock, 
par value $1.00 per share, amounting in the 
aggregate to $20,000.00." 

The Amended Certificate of Incorporation of Willchemco, as here

inabove amended, shall constitute the composite Certificate of 

Incorporation of the Surviving Corp0.~ation unless and until fur

ther amended in the manner provided by law, and is hereby incor

porated in and made a part of this Agreement of Merger with the 

same force and effect as if set forth in full herein. 

2. Bylaws of Surviving C~oration. 

The Bylaws of Willchemco, as they shall exist upon the 

effective date of the merger, shall be and remain and continue 

to be the Bylaws of the Surviving Corporation until they shall 

be altered, amended, or repealed in accordance with law, the 

Certificate of Incorporation or such Bylaws. 

3. Directors and Officers. 

(a) Persons who are Directors of Willchemco on tQe effec-

tive date of the merger shall be and remain and continue to be 

Directors of the Surviving Corporation; such Directors shall hold 

office until the first annual meeting of the stockholders of the 

.. ]-
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Surviving Corporation after the effective date of the merger and 

until their respective successors are elected or appointed in the 

manner provided by the Bylaws thereof. If on the effective date 

of the merger a vacancy shall exist in the Board of Directors of 

the Surviving Corporation for any reason whatsoever, such vacancy 

may be filled by the Board of Directors of the Surviving Corpora

tion as provided in the By laws of the Surviving Corporation. 

(b) The first annual meeting of the stockholders of the 

Surviving Corporation after the effective date of the merger 

shall be the annual meeting provided for by the Bylaws thereof 

for the year 1973. 

(c) All persons who, upon the effective date of the mer

ger, shall be executive or administrative officers of Willchemco 

shall be and re~in and continue to be the officers of the Sur

viving Corporation, subject to the provisions of the Bylaws of 

the Surviving Corporation. The Board of Directors or the Chairman 

of the Board of Directors of the Surviving Corporation may elect 

or appoint such additional officers as they may determine, subject 

to the provisions of the Bylaws of the Surviving Corporation. 

(d) The first regular meeting of the Board of Directors 

of the Surviving Corporation after the effective date of the mer

ger shall be held as soon as practicable thereafter. 

-4-
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4. Effective date of merger. 

(a) This Agreement of Merger and the merger herein pro-, 
vided for shall become effective and the separate existence of 

Agrico, except insofar as it may be continued by statute, shall 

cease at the close of business on June 30, 1972, provided that 

on or before such date: This Agreement of Merger shall have been 

adopted, approved, signed, and acknowledged in accordance with 

the laws of the State of Delaware and certificates of its adop-

tion and approval shall have been executed in accordance with 

such laws; and this Agreement of Merger and such certificates 

shall have been filed in the office of the Secretary of State of 

the State of Delaware and recorded in the Office of t:he Recorder 

of New Castle County, Delaware. 

(b) The corporate identity, existence, purposes, powers, 

objects, franchises, rights, and immunities of Willchemco shall 

continue unaffected and unimpaired by the merger hereby provided 

for; and the corporate identities, existences, purposes, powers, 

objects, franchises, rights, and immunities of Agrico shall be 

continued in and merged into Willchemco and Willchemco shall be 

fully vested therewith. 

-s-
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5. Conversion of shares. 

The manner of converting ~e shares of the Consticuent 

Co%porations into shares-of the Surviving Corporation shall be 

as set forth in this paragraph: 

(a) Immediately upon the effective date of the merger, 

each. share of stock of Agrico issued and outstanding ipso facto, 

without any action on the part of the holder thereof, shall auto

matically become and be converted into common stock of the Surviv

ing Corporation, at the rate of 1,900 shares of the common stock 

of the Surviving Corporation for such one share of the common 

stock of Agrico, and each outstanding 

shares of common stock of Agrico shall thereupon be deemed for 

all corporate purposes to evidence the ownership of the number of 

fully paid, nonassessable shares of common stock of the Surviving 

Co%poration into which such shares of common stock of Agrico shall 

have been so converted. 

(b) Immediately upon the effective date of the merger, 

each share of stock of Willchemco issued and outstanding (other 

than shares thereof held by Agrico), ipso facto, without any 

action on the part of the holder thereof, shall automatically 

become and be converted into common stock of the Surviving Cor-

poration at the rate of one share of the common stock of the Sur-

viving Corporation for each one share of the stock of Willchemco; 

-6-



( 

and each outstanding certificate representing -nares of stock of 

lfillchemco shall thereupon be deemed for all corporate purposes , 
to evidence the ownership of the number of .fully paid, nonassess

able shares of common stock of the Surviving Corporation into 

which such shares of common stock shall.have been so converted. 

(c) Immediately upon the effective date of the merger, 

the shares of stock of Willchemco issued and outstanding in the 

name of Agrico shall cease to exist and shall be deemed cancelled, 

retired, and eliminated, and no shares of common stock of the 

Surviving Corporation shall be issued in respect thereof. 

(d.} After the effective date of the merger and on or 

after the date fixed for such purpose by the Board of Directors 

of the Surviving Corporation, or by the Executive Committee of 

such Board of Directors, each holder of an outstanding certifi-

cate, or certificates theretofore representing stock of Agrico, 

or Willchemco shall surrender the same to the Surviving Corpora-

tion, and such holder shall thereupon be entitled to receive in 

exchange a certificate or certificates representing the number of 

shares of common stock of the Surviving Corporation into which 

the shares of stock represented by the certificate or certificates 

so surrendered shall have been converted. If the holder of such 

an outstanding certificate or certificates shall not have sur-

rendered the same, no dividends payable to the holders of record 

-7-



of common stock of the Surviving Corporation as of any date sub

s~uent to the effective date of ~e merger shall be paid to such 

ho1der with respect to the number of shares of common stock of 

the Surviving Corporation represented by such outstanding certi

ficate or certificates;. but, upon surrender of such outstanding 

certificate or certificates, there shall be paid to the record 

ho~der of the certificate or certificates for common stock of the 

Surviving Corporation issued in exchange therefor the amount of 

dividends which theretofore have become payable with respect to 

the number of shares of common stock of the Surivivn.g Corporation 

represented by the certificate or certificates issued in the 

exchange. 

6. Effect of merger. 

Upon this merger becoming effective: 

(a) The Surviving Corporation shall possess all the 

rights, privileges, powers, and franchises as well of a public 

as of a private nature, and shall be subject to all the restric

tLons, disabilities, obligations, and duties of each of the Con

stituent Corporations, except as otherwise herein provided, and 

e>ecept as otherwise provided by law; 

(b) The Surviving Corporation shall be vested with all 

property, real, personal, or mixed, and all debts due to the Con

stituent Corporations on whatever account as well as all other 

~ings in action or belonging to the Constituent Corporations; 

and 
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(c) All property, rights, privileges, powers, and fran

chises of the Constituent Corporations shall be thereafte~ as 

effectually the property of the Surviving Corporation as they 

were of the Constituent Corporations, but all rights of creditors 

and all liens upon any property of any of the Constituent Corpor

ations shall be preserved unimpaired, limited in lien to the 

property affected by such liens immediately prior to the effec

tive date of the mergerr and all debts, liabilities, obligations, 

and duties of the Constituent Corporations shall thenceforth 

attach to, and are hereby assumed by, the Surviving Corporation 

and may be enforced against it to the same. extent as if such 

debts, liabilities, obligations, and duties had been incurred or 

contracted by it. 

7. Delivery of Deeds and instruments. 

From time to time as and when requested by the Surviv

ing Corporation or by its successors or assigns, each. of the Con

stituent Corporations shall execute and deliver or cause to be 

executed and delivered, all deeds and other instruments and shall 

take, or cause to be taken, all such. other and further actions as 

the Surviving Corporation may deem necessary and desirable in 

order more fully to vest in and confirm to the Surviving Corpora

tion title to and possession of all the property, rights, privi

leges, powers and franChises referred to in paragraph 6 hereof 

-9-
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;md otherwise to carry out the intent and purposes of this Agree

ment of Merger. For the convenience of the parties and to facil-
, 

itate the filing and recording of this Agreement of Merger, any 

mamber of counterparts hereof may be executed and each such 

executed counterpart shall be deemed to be an original instrument. 

8. Expenses of merqer. 

The Surviving Corporation shall pay all expenses of carry

il1q this Agreement of Merger into effect and of accomplishing the 

merger. 

9. Abandonment of merger. 

This Agreement of Merger shall qe submitted to the stock

holders of the Constituent Corporations as provided by the appli-

cable laws of the State of Delaware, and upon approval and adop-

tion thereof, in the manner provided by such laws, by the holders 

of the outstanding shares of capital stock of each of the Constit

uent Corporations, shall be deemed and taken to be the Agreement 

of Merger and act of merger of the Constituent Corporations; pro

vided, however, that anything h.erein or elsewhere to the contrary 

notwithstanding,. this AgrPement of Merger may be terminated or 

abandoned before it becomes effective without further action or 

approval by the stockholders of any of the Constituent Corporations: 

-10-
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(a) By mutual consent of the Boards of Directors of the 

constituent Corporations~ or 

(b) By the Board of Directors of any one of the Constit

uent Corporations in the event of failure or inability to ~btain 

necessary authorizations and approvals of any governmental agen-

cies; or 

(c) By the Board of Directors of any one of the Constit

uent Corporations if any material litigation or claims shall be 

-pending or threatened against or substantially affecting any of 

the Constituent Corporations or the Surviving Corporation or any 

of ~eir respective assets, or the w~rger, which, in the judgment 

of such Board, renders it inadvisable to proceed with the merger. 

10; Plan of Reorganization. 

This Agreement of Merger constitutes a Plan of Reorganiza

tion to be carried out in the manner, on the terms, and subject 

to the conditions herein set forth. 

IN WITNESS WHEREOF, Agrico Chemical Company and Wi.llchemco, 

Inc., have caused this Agreement of Merger to be duly executed in 

their respective names and on ·their respective behalves by their 

respective duly authorized officers, and their respective corporate 

-11-
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seals to be hereunto affixed and attested, all as of the day and 

year first above written. 

{Corporate Seal) 

ATTEST: 

/s/ E. v. Friedrich 
Assistant Secretary 

(Corporate Seal} 

ATTEST: 

Is I Major 0. Brunner 
Secretary 

, 

AGRICO CHEMJ:CAL COMPANY 

By /s/ John F. Babbitt, Jr. 
Pres1dent 

WI:LLCHEMCO, INC. 

By _.,J.e,#.::s:t.1/.....:I{::::s::r~.r::•""=--=t.;!"l:,.;;F,..:•:....:!.:;;;·'='"::.-;;;;db:::,;:e:.::r:;;g.___ 
Chairman of the Board 

-12-
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STATE OF OKLAHOMA 
ss. 

COUNTY OF TULSA 

Be it remembe:rec that on this 23rd day of June, 1972., personally 

came before me Peggy Pongratz, a Notary Public in and for the State 

aforesaid, John F. Babbitt, Jr., President of AGRICO CHEMICAL 

COMPANY, a corporation of the State of Delaware, and one of the 

corporations described in and which executed the foregoing Agreement 

of Merger, known to me personally to be such, and he, the said 

John F. Babbitt, Jr. as such President, duly executed said Agreement 

of Merger before me and acknowledged said Agreement of Merger to 

be the act, deed and agreement of said AGRICO CHEMICAL COMPANY, that 

the signatures of the said President and the Assistant Secretary 

of said corporation to said foregoing Agreement of Merger are in 

the handwriting of said President and Assistant Secretary of said 

AGRICO CHEMICAL COMPANY 1 and that the seal affixed to said Agreement 

of Merger is the common corporate seal of said corporation. 

IN WITNESS WHEREOF 1 I have hereunto set my hand and seal of 

office the day and year aforesaid. 

Is/ Peggy Pongratz 
Notary Public 

(Notarial Seal) 

My Commission Expires: 

October 7, 1975 

-13-
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STATE OF OKLAHOl"A 

COUNTY OF TULSA 

) 
} ss. 
l 

Be it remembered that on this 23rd day of June, 1972, personally 

came before me Peggy Pongratz, a Notary Public in and for the State 

aforesaid, Chairman of the Board of Directors of WILLCHEMCO, INC., 

a corporation of the State of Delaware, and one of the corporations 

described in and which e~cuted the foregoing Agreement of Merger, 

known to me personally to be sudh, and he, the said Kenneth F. 

Lundberg, as such Chairman of the Board of Directors, duly executed 

said Agreement of Merger before me and acknowledged said Agreement 

of Merger to be the act: deed and agreement of said WILLCHEMCO, INC., 

that the signatures of the said Chairman of the Board of Directors 

and the Secretary of said corporation to said foregoing Agreement 

of Merger are in the handwriting of said Chairman of the Board of 

Directors and Secretary of said WILLCHEMCO, INC., and that the seal 

affi~d to said Agreement of Merger is the common corporate seal 

of said corporation. 

IN WITNESS WHEREOF, I have hereunto set my hand and seal of 

office the day and year aforesaid. 

{Notarial Seal) 

~· Commission Expires: 

October 7, 1975 

:-14-
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C E R T I F I C A T E 

I, E. v. Friedrich, an Assistant Secretary of AGRICO CHEMICAL 

COMPANY, a corporation organized and existing under the laws of 

the State of Delaware, hereby certify, as such Assistant Secretary 

and llDder the seal of the said corporation, that the Agreement 

of ~erger to which this Certificate is attached, after having been 

first duly approved by Resolution of the Board of Directors of 

said corporation and by Resolution of the Board of Directors of 

WILLCHEMCO, INC., a De~aware corporation, the other corporate party, 

was duly submitted to the stockholders of said AGRICO CHEMICAL 

CO~ANY at a special meeting of said stoCkholders called and held 

separatetY from the meeting of stockholders of any other corporation, 

upon waiver of notice, signed by all the stockholders, for the 

purpose of considering and taking action upon said Agreement of 

Merger, that ten (10) shares of stock of said corporation were 

on said date issued and outstanding, that the holders of ten (10) 

shares voted in favor of approval and that the holders of None 

(O) shares voted against approval, that the proposed Agreement 

of Merger was therefore approved by the affirmative vote of the 

holders of at least a majority of the voting power of the stockholders 

of said corporation, and that thereby the Agreement of Merger was 

at said meeting duly adopted as the act of the stockholders of 

said AGRICO CHEMICAL COMPANY, and the duly adopted agreement of 

the said corporation. 

-15-
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WITNESS my hand c.nd the seal of said AGRICO CHEMICAL COMPANY 

on this 23rd day of June, 1972. 

/s/ E. v. Friedrich 
Assistant Secretary 

(Corporate Seal} 

-16-
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C E R T I F I C A T E 

I, Major v. Brunner, Secretary of WILLCHEMCO, INC., a corpora

tion organized and existing under the laws of the State of Delaware, 

hereby certify, as ~t:.ch Secreta:r:y and under the seal of the said 

corporation, that the Agreement of Merger to which this Certificate 

is attached, after having been first duly approved by Resolution 

of the Board of Directors of said corpo~ation and by Resolution 

of the Board of Directors of AGRICO CHEMICAL COMPANY, a Delaware 

corporation, the othe~ corporate party, was duly submitted to the 

stockholders of said WILLCHEMCO, INC. at a special meeting of said 

stockholders called and held separately from the meeting of stock-

holders of any other corporation, upon waiver of notice, signed 

by all the stockholders, for the purposa of considering and taking 

action upon said Agreement of Merger, that ten thousand (10,000} 

shares of stock of said corporation were on said date issued and 

outstanding, that the holders of ten thousand {10,000) shares voted 

in favor of approval and that the holders of None {0) shares voted 

against approval, that the proposed Agreement of Merger was therefore 

approved by the affirmative vote of the holders of at least a major

ity of the voting power of the stockholders of said corporation, 

and that thereby the Agreement of Merger was at said meeting duly 

-17-
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adopted as the act of the stockholders of said WILLCHEMCO, INC., 

and the duly adopted agreement of the said corporation. , 
WITNESS my hand and the seal of said WILLCHEMCO, INC. on 

this 23rd day of June, 1972. 

/s/ Major 0. Brunner 
Secretary 

(Corporate Seal) 
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THE ABOVE AGREEMENT OF MERGER, having been executed on behalf 

cf each corporate party thereto, and having been adopted separately 

by each corporate party thereto, in accordance with the provisions 

cf the General Corporation Law of the State of Delaware, and that 

fact having been certified on said Agreement of Merger by the 

Assistant Secretary of AGRJ:CO CHEMICAL COMPANY and by the Secretary 

of WILLCBEMCO, INC. 1 the President of AGRI:CO CHEMICAL COMPANY and 

th.e Chairman of the Board of WILLCHEMCO, INC. do now hereby execute 

th.e said Agreement of Merger and the Assistant Secretary of AGRICO 

CHEMICAL COMPANY and the Secretary of WILLCHEMCO, INC. do nOW' hereby 

attest the said Agreement of Merger as the respective act 1 deed and 

agreement of each o:f said corporations, on t.h.i.s ··23rd day of June, 

1972. 

(Corporate Seal) 

A ".l'TEST : 

/s/ E. V. FriedriCh 
Assistant Secretary 

(Corporate Seal) 

A.TTEST: 

Is/ Major o, Brunner 
Secretary 

AGRI:CO CHEMICAL COMPANY 

By /s/ John F. Babbitt, Jr. 
President 

WILLCHEMCO, INC. 

By /s I Kenneth. F. Lundberg 
Chairman of the Board 

-19-
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Certificate of Agreement of Merger of the "AGR.ICO CHEMICAL COMPANY", merging with 

and into the 1'WILLCHEMCO, INC.", under the name of "AGRliCO ~.reAL COMPANY", as 

received and filed in this office the thirtieth day of June, A.D. 1972, at 10 

o'clock A.M. 
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Briefly Told 
Los Angeles Times (1923-Current File); Feb 3, 1972; 
)·oQuest Historical Newspapers: Los Angeles Times (1881-1987) 

c-~g. 09 

Briefly' Told ., 
. . 

The $425-million issue of -Federal 
Land Banks 41-month. bonds will be 

·offered ·.today ·at _ .5. 7% interest, 
through a nation\vide group of se
curity dealers and banks· . . . Inter
national Chemical &.Nuclear ·corp., 
Pasadena, a~swering_ -a query .. from 
the Big Board, said. scientists ·a~ its 
nucleic acid research institute at Ir
vine have developed· a .compound 
called Virazole which has given ~en
couraging results as a potential 
broad .. spectrum antiviral agent, but 

\ 'fit would be most . premature to 
make any conclusions" about it . . .. 
N atiGnal Airlines flew 470 million 
revenue passenger miles in January, 
up 17% from a year ago .. ·• _The 
Amex: imposed 100.% initial-margin 
requirementa .on _Anthony Indus .. 
tries,· Combustion· Equipment, Ser· 
votroliics and · VP~tage Enterprises 
• . ·• ·ADeghe~y-Ludlum raised prices 
of-specialty. st~l products 5% _to 7% 
.. . .. W~ams Companies completed 
the purchase of the Agrica Cb~mieal 
·division .. of Continental Oil for ·about 
$100 million ·eash .. · · · · · . · .- .... 

Reproduced with permission of the copyright owner. Further reproduction prohibited without permission. 
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Business Filing Details 

Home(~ Search (/Business/Search) Filings (/Business/Filings) 

Search » Business 

Business Record Details » 

Mintne5;ota Business Name 

Chemical Company 

Business Type 
Business Corporation (Foreign) 

File Number 
14879 

Filing Date 
05/03/1971 

Renewal Due Date: 
12/31/2013 

Registered Agent(s) 
C T Corporation System Inc 

Chief Executive Officer 
James T Prokopanko 
3033 Campus Drive, Suite E490 
Plymouth MN 55441 2651 
USA 

MN Statute 
303 

Home Jurisdiction 
Delaware 

Status 
Active /In Good Standing 

Registered Office Address 
100 S 5th Str #1075 
Mpls MN 55402 
USA 

Home Office Address 
1209 Orange Str 
Wilmington DE 19801 
USA 

rage 1 u1 ._ 

~~~~---F_il~_ng_·--~-i~-~-~--~~-·-R_en_e_w_a_I_H_is_ro_~ __ ~----------------·-··_-__ -__ -________________________________ ~···~ 
.,1 l 

I 
l 

I Filing History l 
I I 1 05/03/1971 Original Filing- Business Corporation (Foreign) ' ' .. -· ................. -.......... ~...... ! I 05/03/1971 Business Corporation (Foreign) Business Name 1 

I 07/30/1971 Business Corporation (Foreign) Business Name I 
\ l l 08/11/1972 Merger - Business Corporation (Foreign) l 
l 08/11/1972 Business Corporation (Foreign) Business Name I 
! 11/17/2003 Registered Office and/or Agent- Business Corporation (Foreign) I 
I 02/17/2005 Revocation- Business Corporation (Foreign) I 

Reinstatement- Business Corporation (Foreign) I 12/01/2005 

http://mblsportal.sos.state.mn.us/Business/SearchDetails?filingGuid=3dc16a89-b3d4-e01... 10/27/2013 



Business Filing Details J_ a.0 v .... ,..,~ _ 

12/01/2005 Registered Office and/or Agent- Business Corporation (Foreign) 

04/10/2007 Registered Office and/or Agent (Global)- Business Corporation (Foreign) 

Office of the MN Secretary of State Home 
Page (http://www.sos.state.mn.us) 

System Requirements 

The MBLS application works with the 
following web browsers: 

• Microsoft Internet Explorer 
(version 7+) 

• Mozilla Firefox (version 3-5+) 
• Apple Safari (version 3+) 
• Google Chrome 

Copyright 2011 I Secretary of State of Minnesota I All rights reserved 

Additional MBLS Information 

Terms & Conditions 
(http:/ /www.sos.state.mn.usjindex.aspx? 

page=1667) 
Contact Us 

(http:/ jwww.sos.state.mn.us/index.aspx? 
page=42) 

Frequently Asked Questions (FAQ) 
(http:/ /www.sos.state.mn.us/index.aspx? 

page=l2) 

http:/ /rnblsportal.sos. state.rnn. us/Business/SearchDetails?filingGuid=3dc 16a89-b3d4-e0 1... 10/27/2013 
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APPLICATION OF FOREIGN CORPORATION 
FOR A CERTIFICATE OF AUTHORITY TO 

TRANSACT BUSINESS IN MINNESOTA 

TO 'l'Bli: SECRETARY 0" STATE, 
State ~ Mbulesota, St. Paul. Kfma. 

_____ .:.;W::.il:;;:;l::.::C;;;.:b:.;;;em;;;;...C:;;:;O;;:;:MP=AN::.::·.=.y---·----- a co:rpantlcm fDooc:pocaW aD41 

ullltfq IPlder the la1r1 of the State of Delaware.,_ __ _,, In C0JDP1iaDee with Seet1oa aoa.oe 
ot the M'IDDeaota Foreia'n Corporation Act, cloea hezeby eertif7 and set forth with rapect to uJd 

corporation: 

(1) Ita IWile i&----···--.W-.i .... ll-..C ..... hllol'ea~~m'-c...,o.,..M..,.p...,A..,N""Y---------...Iand- tke (atate) 

(country) ol orpllizatiOD ia DelSJWQX'e 

(I) It asreee to adcl...___---~----·-----to ita name far Ul8 Ja the Stat. or 
lllmlesota ao that the D&Dte of. this corpontloli which it wW uae ill the State of IIIDDalota .. ,, __ _ 

(See IDat:ructlcma below.) 

(8) The date of lte fneorporation wu Februa~ 2 6 · , ill!_ and the perlocl of Ita clazattoll 

Ia. pe:z:petyal 

(4} The addrBH of Ita priucipal otBce bl the .tate or country ol oqaniz&tum t1 100 West. Tenth 

Street, WU.ming'ton, Delaware_ (S.~Datnctiou below.) 
cfo C T CORPORATION 

(6} The addreu of Ita propoaed regiatered ofllce ID the State of KiDDelot& i&. SYSTEM INC. , 

405 SECOND AVENUE,SOU'l'H,MINNEAPOLIS,MI:NN. 55401 (Seefutructlou below); aud the DUlle of Ita 

Jll'(lposed resident agent fn the State of JI&Jleeota.. c T QORWRATION sxsm INC ' 

whoM address fs Identical with that of Ita propollel\ ree1aterec1 omce above aet forth. 

(6} It Irrevocably consente to serviee of ·proeeea upon It as set forth fn eedtoa 808.18 of the Minne

sota J.l'ondp Corporation Act or &117 amendment thereto. 

('1) The names and re.peetfve addreuee of ttl oftleea ad df.reetora are u foUowa: 

NAME ADDllESS OJ'J.I'ICE 
(See IDatractloDa below) 

Kennetll F. Lundberg 825 NET Bldg. t Tulsa,Okla. Pres. & Dir. 

Robert w. Shower . §~5 IBT BJ:slss , :lulsa,Okla. • V.P. 

Eugene v. Friedrich 825 NBT Blds;., Tulsa,Okla. V.P. 

Ma1or o. Brunner . 825 NBT Bldg. ~ Tulsa 10kla. secretary 

Richard. Brawn 825 NBT. Bldg. 1 Tulsa,Okla. Treasurer 

Joseph H. Williams 825 NBT Bldg. , Tulsa 10kla. Director 

D. w. calvert 825 NB'l' Bld9;. 1 Tulsa,Okla. Direot:or 

John B.: Williams 825 NBT Bldg:., TulsatOkla. Director 

(MINN. • 144 • 3/3/6'1) 
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ANMJAL REPORT BY FOREIGN CORPORATION BOLDING A 
eutTIFICATE OF AUTHORITY TO TRANSACf BUSINESS 

IN MINNESOTA 

TO THE SECRETARY OF STATE, 
Stat~ of Minnesota, St. P"'ul, Kbm. 

PAR'l'ONB 

Pursuant to the Minnesota Forefp Corporation Act, Chapter 803, MiiUleiOta Statutee. the foUowfq 

corporation does hereby make and file with the Secretary of State Ita annual report for tbe year tL...Zi. 
(I) Name of Corporattoa: /1641~11 L'it&u<.U 4.w.re..ty (tirum:n1o~ li/HM:J'M£4.&/e.) 

StatAl or CoUDtry of ~tioo: AAt~/flAU 

(2) Tile name which this corporation usea In Minnesota:. __ _ 

(to be completed only if corporation wail requfnd 
to add "Inc." or "lnc:orporakd" to ita name a9 prescribed by M.S. 808.06 (2).) 

(l) Date of Ineorporation: W/!VA..ty e4o , /?V . 'l'be 

periOd of corporate dnntioa (ill perpetual) (wwilill ... ac..,pf'-' .. a•.-t~Mtellt..-__ .....,. _____ _ 

NAME ADDRESS OFFICE 
(See Instructions below.) 

·-------· --------

---~-~------~----· 
('J) On December 81, 19~ the agrepte number of Its authorized abarea having par value wu 

o1<J Qoq , of the par value of$ ./. IJIJ ·per share mid the aurerate niUDber of 

Ita authorlled lharei without par 'nlue wu Mu~ · , which authoriud abana lll'e iteaabed 
by cluau and Ariea aa foUcnn: 

. . I 
(M(Altl,/ .s'r.q~ .~ta.oQ S'u...g.s:s., 6()0 /j!& t/Aua 
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DIREC'l'OllS: 

John H. Williams 

Joseph H. Williams 
]), w. Calvert 

OFFICERS: 

Kenneth F. Lundberg 

John F. Babbitt, Jr. 

E. V. Friedrieh 

D. c. Wise 

R. c. Braun 

B • W. 'l'heodoras 

.John R. Arend 

c. R. Allen 

L. s. Hilinski 

F. J. Gruberth 

c. H. Grau 

w. L. Beales 

R. B.. Johnson 

"r. A. Bayley 

Major 0. Brunner 

Paul J. Beas 

w. "r. Barnthouse 

AGRICO CP.EMICAL COMl'~ 

AS OF 

.JANOAllY 1, 1973 

"Kenneth F. lundberg 

W. J. Turbeville, Jr. 

.John F. Babbitt, Jr. 

Chairman of the Board and 
Chief Executive Officer 

President and Chief Operating Officer 

Senior Vice President 

Group Vice President--Operations 

Vice Fresident--Vinance and Treasurer 

Controller 
Vice President--Export Sales 

Vice President--Engineering 

Vice President--Manufacturing 

Vice President--Economic ~alysia and 
Planning 
Vice President--Supply and Distribution 

Vice President--Sales 

. Vice President--Marketing 

Vice President--Turf and Garden Sales 

Secretary 

Assistant Treasurer 

Assistant Secretary STATE OF MINNESOTA 
DEPARTMENT Of sTATE 

FILED . 

All Vice Presidents are allo Assistant SecretaTies • APR 3 01S?3 
/1 /1 !1 (~~:··-'":;~ /1 

Address of all of the above is: 
National Bank of Tulsa Building 
Tuba, Oklahoma 74103 

~fi..t::-~ 
!ecrerary 01 St.>t.. :;....-
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LETTE.R 10 STOCKHOLDERS 

' 
n recent months your Com- tive busi:nesse$ and talented nership are now expected to 
pany has virtually com- organizations which, under other become available before the end 
pleted a landmark financial circut:nstances, we would have of the first quarter and proceeds 
restructuring program wished to retain. from the additional WiiTel sale 
which, while necessitating Similarly, the sale of our inter- and leaseback should become 

substantial non-cash charges to est in Peabody Holding Company; available in the second quarter. 
earnings in 1986, clearly estab- Inc., was undertaken with a con- These amounts, which include 
lishes us with a much improved tinued high regard for that com- the $250 million initial cash pay-
outlook for future stability and pany and for its sound value ment for Agrico, will also be 
growth in earnings. which was evident in the favor- applied to reduction of debt. 

The investment and financial able price we received for it. Theseactions will produce a sig-
community's favorable reception The sale and leaseback, and nificantly improved balance 
of these actions has been evident additional sale. and leaseback sheet, and our debt to debt-plus-
through a notable increase in the planned, of portions of Williams equity ratio should record a sub-
value of the Company's common Telecommunications Company's stantial decline from 1986 year-
shares, which rose significantly (Wi!Tel's} fiber optic digital tele- end when they are completed. 
from the time our restructuring communications system is The Agrico sale will also have a 
program was announced last fall, another very productive campo- future benefit as we realize the 
and through rating agencies' nent of our restructuring. While deferred portion of the proceeds, 
upgrading of the Company's out- we are actively engaged in build- amounting to at least $100 mil-
standing debt issues. ing this highly promising busi- lion and possibly exceeding $250 

With our stronger balance ne!ls, the unprecedented million, based on performance, to 
sheet, and with" slimmed down" efficiencies and economies which be paid within five years. 
operations in businesses that WilTel achieved in construction A 15 percent interest in Texas-
combine greater consistency of of its system made these actions gulf Inc., which Agrico had 
earnings power with an exciting both feasible and financially obtained at the time that 
long-range growth opportunity, attractive. privately-held company acquired 
we are particularly well posi- We were also pleased with the Agrico's North Carolina phos-
tioned to deal effectively with the recognition accorded Wi!Tel's sys- phate properties in 1985, is being 
uncertainties which continue on tern construction by the National retained by The Williams Com-
the economic horizon. Society of Professional Engi- panies. A writedown of its carry-

Both our restructuring actions neers, which cited our project as ing value was included in the 
and the ongoing, Company-wide one of seven "Outstanding Engi- charges to 1986 earnings to 
austerity program which has nt•ering Achievements of 1986." reflect a nearer term evaluation 
been in effect throughout the A major considetation of this investment. However, this 
past year were made necessary by throughout our restructuring retained interest does represent 
exceptionally difficult circum- activity has been the realization an excellent additional opportu-
stances in the economy which of full va1ue for each of the opera- nity to participate in the eventual 
clouded several areas of our oper- tions divested, and the results to recovery of the fertilizer industry 
ations during the past several date have more than met our with littJe negative exposure and 
years. expectations in this regard. we have no current plan to dis-

The decisions to exit various The $250 million of proceeds pose of our interest. 
busines.ses which continued to received from the sale of Williams The writedown of the Texas-
offer positive long-range paten- Exploration and the first WllTel gulf investment and the provi-
tial but which faced constraints sale and leaseback were applied to sions for loss on Agrico and 
on profitability for the shorter reduce outstanding debt prior to Williams Realty acco.unted for a 
term were difficult. In divesting the end of 1986. An additional non-cash reduction in 1986 net 
the oil and gas operations of Wil- $320 million in proceeds, from income of approximately $250 
Iiams Exploration Company and the sale of the Peabody invest- million, or $7.27 per share. 
the chemical fertilizer operations ment, has been applied to debt Your Company's ongoing core 
of Agrico Chemical Company and reduction during the first quarter pipeline businesses generally 
committing to withdraw from of1987. performed well in 1986despite 
the commercial real estate opera- Cash proceeds from the sale of a turbulent regulatory atmos-
tions of Williams Realty Corp., Agrico to Freeport-McMoRan phere which especially affected 
we have parted with both attrac- Resource Partners, Limited Part- our two large, interstate natural 

2 
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2055 East Rio Salado Parkway, Suite 201 
Tempe, Arizona 85281 

Phone: (480) 967-6752 
Fax Number: (480) 966-9422 

Web Site: www.netronline.com 

HISTORICAL CHAIN OF TITLE REPORT 

REVISED 11-12-2013 
RAILROAD A VENUE 

LONG ISLAND CITY, NEW YORK 

Submitted to: 

PHILLIPS 66 COMPANY 
1232 Park Street 

Paso Robles, California 93446 

Attention: Leigh Ormonde 

Project No. N13-02219 

Wednesday, October 23,2013 

NETR- Real Estate Research & Information hereby submits the following ASTM historical 
chain-of-title to the land described below, subject to the leases/miscellaneous shown in Section 2. 
Title to the estate or interest covered by this report appears to be vested in: 

ING-NANHWANGANDFENG-CHIUHWANG 

The following is the current property legal description: 

Lot 272, Block 312, also commonly known as 37-90 Newtown Creek, situated and lying 
in the City of Long Island City, Queens County, State ofNew York 

AssessQr's Parcel Number(s): Block 312 Lot 272 



1. DEED 
RECORDED: 
GRANTOR: 

GRANTEE: 
INSTRUMENT: 
COMMENTS: 

2. DOCUMENT 
RECORDED: 
GRANTOR: 
GRANTEE: 
INSTRUMENT: 

3. DEED 
RECORDED: 
GRANTOR: 

GRANTEE: 
INSTRUMENT: 

4. DEED 
RECORDED: 
GRANTOR: 

GRANTEE: 
INSTRUMENT: 

5. DEED 
RECORDED: 
GRANTOR: 
GRANTEE: 
INSTRUMENT: 

6. DEED 
RECORDED: 
GRANTOR: 
GRANTEE: 
INSTRUMENT: 

1. HISTORICAL CHAIN OF TITLE 

12/3111850 
Samuel D. Babcock, as Assignee of the New York 
Kerosene Oil Company 
New York Guaranty and Indemnity Company 
NIA 
Copy of document was not found of record 

05/16/1867 
New York Kerosene Oil Company 
New York Guaranty and Indemnity Company 
Book 255, Page 435 

08/07/1905 
Guaranty Trust Company of New York, under the 
corporate name of New York Guaranty and Indemnity 
Company 
George F. Piper and Walter D. Douglas 
Book 1382, Page 419 

07/03/1907 
George F. Piper & Grace B. Piper, husband and wife; and 
Walter D. Douglas & Mahala Douglas, husband and wife 
Darling & Company 
Book 1516, Page 36 

10/15/1909 
Darling & Company 
Charles A. Alling 
Book 1651, Page 10 

01/10/1910 
Charles A. Alling & Sara A. Alling 
The Van Iderstine Company 
Book 1665, Page 230 



7. BARGAIN AND SALE DEED 
RECORDED: 04/18/1979 
GRANTOR: Darling-Delaware Company, Inc., successor by merger 

with The Van Iderstein Company 
GRANTEE: Carl A. Capasso 
INSTRUMENT: Book 1155, Page 1030 

8. BARGAIN AND SALE DEED 
RECORDED: 06/26/1980 
GRANTOR: Carl A. Capasso 
GRANTEE: Hope Resource Recovery, Inc. 
INSTRUMENT: Book 1267, Page 372 

9. BARGAIN AND SALE DEED 
RECORDED: 01/06/1998 
GRANTOR: Hope Resource Recovery, Inc. 
GRANTEE: Prince Plastic & Metal Co., Inc. 
INSTRUMENT: Book 4770, Page 1097 

10. DEED 
RECORDED: 
GRANTOR: 
GRANTEE: 
INSTRUMENT: 

11. DEED 
RECORDED: 
GRANTOR: 
GRANTEE: 
INSTRUMENT: 

12. DEED 
RECORDED: 
GRANTOR: 
GRANTEE: 
INSTRUMENT: 

13. DEED 
RECORDED: 
GRANTOR: 
GRANTEE: 
INSTRUMENT: 

06/21/2000 
Prince Plastic & Metal Co., Inc. 
Ing-Nan Hwang 
Book 5612, Page 1717 

03/05/2002 
Ing-Nan Hwang 
Ing-Nan Hwang and Feng-Chiu Hwang 
Book 6243, Page 1250 

02/25/2011 
Ing-Nan Hwang and Feng-Chiu Hwang 
Mazu, LLC 
2011000069593 

11/02/2012 
Mazu, LLC 
Ing-Nan Hwang and Feng-Chiu Hwang 
2012000433562 



2. LEASES AND MISCELLANEOUS 

1. No leases were found of record 



LIMITATION 

This report was prepared for the use of Phillips 66 Company, exclusively. This report is 

neither a guarantee of title, a commitment to insure, or a policy of title insurance. 

NETR- Real Estate Research & Information does not guarantee nor include any 

warranty of any kind whether expressed or implied, about the validity of all information 

included in this report since this information is retrieved as it is recorded from the 

various agencies that make it available. The total liability is limited to the fee paid for 

this report. 
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I!!II~Nz~~\~ ~-~~ oer.t.re :U.n~t ~-~t.!~·~ri.t t o t he r....,urly ~! 1e !)r 

ii;,111111f~ltel10e ~~nly alo~ Me~~~ 9re~k ~ t !W i)lue or b~1nni~. -- --.. - .. - . ~ 

~~~ .. ~~~-~LtJLJ~ r~~ t o ~~ la~ ~~~er the -a~ers or ~ewto.n ~~·~- 1n ~ron~ 

~~~~~-:::::~,~,~~ .. ·1.~~..,;~-..r ~~ ---~ .. ~.:_:r~~·- . --·~ :.. 
.ce~.u. puoe_ .;·~~-~1 ..0.;:-~ ;1~1i'ai'~ 1.:'1 e.na 

- - - - •. ~'"Nf"' - # .~ ..... --7"". . ~-__ _..-..., ~. 



ro~r.,;.;--~ . . , 
~ , _ . , 1 I 

-:I.& .... - - # •,..; · - ..,.. ~ 

t. •••• • . - =-=-~·- B~81nnina --~ tbe· po iile ·or-1ntirHot-1-=o-,_n_-.ri__,.t-c-r.lie~1ddle. :ll."le o!' 

~ ;_. _:_ot.:..~_i£~~"bOUtYl~ i~{-Of f"Dn~ .!a+;ii bt. ' Or:urnll! nu.;mi!r·an' :lO W O! tb~ ~\id Phw.--'---041 .. . - .. ... -: . ; 

,:-'~r~: eacptl11" ~ m:v~>J:.e.:~c~~n,; ~-=i~~;,.u.-i: -;~u: t. ~~~r •~m 
• ·--- - ·- • • _.. - - - • • .=...:::..:....::=-=E:..~ 

~-:;:rf chi ~te~ lfe:st -31x ~,(rij~ . ~c ~ive .·! ee-. t )'.r"e :.i=:::.1tel\ t.o t.~ •c\s• o1" the-:ue~..-.;1 

~·g n.~•1.njt~11164r.-or.J.Olul .!l1.,;1Ll•&:.U l!n~ o.:" :-i~~C'It'C CTu k. t.~ ICe ~o~ t.hlt 
- -J -· . - ::. 
()ll~ ~ • 5,c!U-t1f- 1"1~y r 1• ... ~!::l'U:t ~.1:-t~ lS.i. a.l•~:~ ·.;;t!,t -:"!Yo ~dud ~11 tJllrt.)' ~~t. 

. -~ !~me~~ ~ence ~-;;rt~-"-r'-d1-Y MOl\; s&':L.i~4l'll~ .. -e. -.;.~; t.!.i';'~e lf ori.hrtr:;:~:::::::-;~;:1::=•~.~~ 
- -~------------ "'-- ___. - -- •. .,;. --::.,.-___ .. - - ....... ~ ~ 

~- -ti'Jiii"t.}.!if;'ninut~ ~ _ ~ _bl~:-e~-"'-u' ~1\1-:-t-;·~x ~et.- +.o ~ 't. •da• ot t.hA ~--... .. 
a:~:,.- ~ ~ --- ..:~ -==.. - :_ - - . :-...- -- . : r .... 

-~•i"'{fax~~l:la· hi..(; ~ -Cl'iein,p.l ~h ""'ter lilie o: llnrtcWTt C'ret!t~o..Jfor_\)l~~ 

ae::kd.e<lH ... -~~~· o~ cl:'.ut.u E~ Six hu:-.c'l"ed :.nd 'e !. ..;.~ ·~ut tdur ~Mhee ~ - ·..,.-s:=--:. ---- ;. -· 
. - . - . ..... . - ~ . 

-:- ·: --:.-1~•• .J;ntll~i'e' ~eet &:-.rl or.e h l\1.-t Lneh 11Cl . tl:l! £l~e.!f -o?-~i.r~A1ne .. - . . -· ~ - - - . -- - .. - ---, 
--· cimt&ini:lg t:.drt;y _,a,.en ""-t'rt o. e ei.,.,•t~!l :-: ej't"re ro~ 'be t. • , • ..,.·-;o:-e or 

.6'- - - . . - .. • - .~ 
• .1 • ·"-

- - _T)wl p~s:el o~ l~~rt :' e:-einha,r,re \ ... :st't:y t:! ~.,-cr~ed hi\~~ liNn oon'9'tfYK.. 

~=::::-jr:::=e:~Hi=~:;;i;-..,~:;-";;;:~•-;.~~-.:nr !hd~..r.it;:• - Cc::il~ "tO:":>!"':l•.t ::&TiDt'o\otUrir.g-~~·~ Mtt\ lle.;~~ 
-.- -. ~ 

Of l!~';e:-- J.S9l t !W prarli!st:1! ~e!:l)" L~.n•ll!d_ ta 'b• .oo. JU:I¥.C b c: inl.L!.:_ 

--~ ~~ :~~ e~rl~.!he~ whl~"' ... · <..ll~t.r e-~vw-yc~ <;: : ~!,:; :; ~ .. Yr. :-~ Guar~~ an-;-L'lt1cn111,j_ 
~ ~· ~--·· ....... ..-..,.- ~ .. - - - .... · .. -·- . ~ --~---~""' . 

1:,::.;~~: --::-_bJ' ~el Do 3 ubc.ll.:£ ~ ~l{!nee c;7 !.m" "-~~!''< :\eroft ..r•e Cil Ca;;op~ .Ba."lJ~~t b} _dud . 

- b&a~ t!•W -~ ~1 · ;,t ~f\.Y o-r :>eca~ JE5.1 . 
- "':' -. - . - ~ ~- . 

- :- - - - -~a-"1«1' wif.h ...the ~J:Rl.l"tln '\."10!~ s.:t -! t- 1.1. r.'·u ee•. '\t.e a.'ld r.t....h t.a 

. ~-·~..,.;;;.~r t~·rir&~-;~ ~ Aoo to ~tait'l !M'•~'~h"D · · - ~~ ..., .. ,_ .... 

- · -:· ·. --=-· "!'~ !!Av• Ad:f'':'o"'F..ol.d , t he abo?t . ::"'a::t~d p:-e.-:d:~u unt.o ...0. 

~::';g~~~:1ii55iiii::P~~~~~~~~~~~wv:UIG.!li::t:~ .to~'~~ ~It~ ~~-~_;'li. !:~..!_~_._.,_' ... ~<.:.::!"'~....001 
t"::~;::~[t:~__;isr.:11der~lli~r-:IE!rJ~II!' Ra!l j.q..t ~P~~o ao :~Uah or \ M prw'l1 .. s l:.~eb_Loon•.,-!4 IWi .1a 

- ----~ - --- .. _ - - -'--...,;....; - - ... 

thl· sW ~S:-t)' o-r t..~ ... - -

' - - ....... ! 

C!l.:'P.A.~--~.,. Or !\_1:Jr ~. 
. -. 

--~.~--_..:,.;~:.. R. ~· O~~~~'.J. 



--. .. -- -
_ .....,.. __ 

;. 

lle!Ort! Ti t pfrs~ -oa.iitt w: •(i' quJ<r.;n:: :.o c.t: k::o wnl' wr.o, ":>e ! !\l ~~ r.~ll dul)' _,"0!'!., 
-.: 

·-~'dtj)Cl:lt and ~~ ~1; he re$1l!ed 1:1 3~u.;."' -:r M&n:'ll'ot.t. a.."), 11:.. -:.;,· »~ ::ew Yo:-!< , t!"..r.~ ~ 1o : .. \. 

~~f. flE 9uAz'6n~7 ~t Co:101~ ~ :;e ':l '!c:-k , t !:e -co=70 !'at..,lo cee cr.i'bed ~:. a:ld "l'l:::icl: e:re ..-~t 
- -- • ·o" 

foZ).cq- 1.~ntt thit :t:e "laleW f.Z~& -sit~ Of eA\d Corpo.rtt.':.iOL t tJ'.&~ the .!le~l &j"fix.tttl •,c 

. 
_...ucl..-!C.iiiDIII1!po10N~~4l:at tA d ,jnt d hU_:::..5:.._~ t~J'e~ ttl' l1;<e _o;-d.!.r ._ 

- -
~~~ uii! GU.a~""'l'rut~ COO_t>l..~ orNaw Yo:k waa· ?omeN.~ lclo.~ ~ llew Yorlc 

..... .:-.-- .. (1-. . • -- • • 

l:~~~~~~p~~~ .... a{ld_ 1-.ll.~e IP'arl\.0-z'- n.;ned 1n ~ :or•o;o~ • .1::0 tr'.t:e:::tt ano.! 
. r - • .. • I .. -:;. 

af~~;·pmowu.rt;_ ~ ~. l aws o.i ~lu1 St."tle -or n.w Yor~ ; * l )' ch~c 
---.,. ....,..,.. . 

ghan.,e o t nt~r.~e went !.nto er !'eat on t.'tle ;.: :--.d ra;, 
..._!.. _ _ -

. -·-
C:~e !Otl e:xpi!l'*! !:&r ol'. :--1 ..t.r. 1J04. · 

-
~b• ~al'll beio.; a Cou:-r. or rwco rd Do =:t re':> j' Ce!"ti!') 

~-!!!'-~~~~~~-e!llaeiO~~~·clLfo t.n.. ~rt.d"ioat~ or t h e proo !" ._$?~ n.o'OlO" ' ec'J~t>~ '; 

~ 

h a:-dwr 1 tind nf' euch ~lot. l\ey 
' - ---

Eiiiiiiiib:in~utr~~~?;.!'~-ric&t• . #·~r p~ron r ~r -~ wterlg:ii~! 

--- · ~ ·~ ~ ham ~t..nd ..r rued:. tl"..e .. :s~·al or t 'l• 

7• 190'. l.. 10 P. l(. ---- ' ...... ~-
Olezk. 



-----h-ed_i:1e____,i-nJ'---:-iO-,h:----------;;::-::::---wwrn~0m0n':).,-lLiti ~.1. ~a-J.'O J..IA.fW \,V Z\T VlVU . .LV~~- _ .... v • 

State ot New York 

City and Coumy ot Hew York 
\ --.. 

_...Borough ot llanhattan e! 

on the 27th day ot ll.ay 1n t.he year one thousand nine - -·- - ·~ --
1 

mmred and seven before M pftrsona11y cft.Jte Jolm w. Parie to ae lcnOim who bei~ bf 

as -duly _ sworn did depose and !ay that b3 resided in Queerus So that he is tne Secrete.q 

1ot the Woodsi.de .Heights Land Corp the corporation de scribed 11_1 arxl which executed 

1
t.tl• _above inatru•nt that he knew the seal ot said corporation that the eeal &ffix.d 

I • "l 

.to said 1nstrUJI8nt. was such corporate seal tbat it · was so a.t'ti.xed by order ot the 
r 

Board ot Director.!_o! a&~ c~o~~t1CLn &nd J!_hat he signed hie n&Jie t.btr_e.to by 
l -

!liD order. 
~---

-.. 
" .. --~ 

Fred Heinrich Co~eioner ot Deeds 

ot the Ci~ or Plew York 

~2-7~1EDM~J1t!l1-an1 _o011p&red -the foregoing w1t1ttpa orig~- Jul¥ 3, 1907 2.<40 P.M. 
-r.--. . . ~· -· .. , 

. . "Clerk. r . 

. :\, 
, -

•• - Hf"'- .... ~ ..... ... 
• -:¥. ~ ..... ·- .. ..:... ___ ~......... '!· ._ .,. .. 

T H I S I 'N D E I ! 0 R g Mde. ~-ba ~~· ~~ o:w J~ ... ~ 1;~-
~ne hundred and se nn bt'll!ill YAIIrBR '~-'!. . DOp~· ..at ~4-M , ~1dJ 1D 

.... ., "... ~ . • .. :;,...,. .... ..r:.. "" .. 

....... ~-- ~ ~nd IWlAU D. DOtJlJLAI Ide wite &nd GBOI~f; .. ,nPa ft~_ tbl_ Ci~ 
or Mim:esota and GRACR B.. nPBJl~ bia 

__,. - ,.. .L-

Pllam:tm ~ COliPANt a co1·porcti~ or&QUed 

ot the et.ate ot IllUiou !4ft'7 ~~~~~~i~U1~1·~~~~ 
L,-:-.,..~ irr~ fb&t. t.-be liilitfi~~ 



J 

AtL \.rtat- CIITta1n pl ot. p\ e~e or parcel or 1 e.-' 
"" :oll.ul\t. e lytn0 ana hutn.s ln 1.1'111 

Borough or Queena or the C1t.y or New York ln t. he Coun• " or Q 
.. , ueene tLrv1 :-itat.t: or lluw York 

consl st'tng or t. he we sterly Mlr p&rt o r that ce r t.aln place o r PI\Jeel or ln~ l .,
11

t cn "'"' 

con\'"ey1td t.o •~J~r D. Do~)aa snd r.eorue P. P1.pe r t wo or t.nu P"r t.te11 o r. M rtrllt. P•u·t. b:t 

t.he Gua r anty Truat Co11pany or New York by deed cta t ed Pel\rua 1y t"enty ••l ~,.ht. n I~O! ·•rv1 t.ne 

luca t. 1on whereor 1e shown on a survey thereo f' aa.de by Peter F:lbert. Nolltrl\nd tla.t.etl '.l~r ,. n 

t wenty rt rst 1903 which eurYey or a copy t.hereo r ta hereto 1\nne'(ed llnd •"'1e Pl\rt or t.IU.s 

1nde ntlre &nd wh1o b westerl y halr or said pre111i11eo 1! more parttcul&rly bounrted 1\M t!e :scrtbed 

as r ollows • 

Be~1nn1ng "t the lm.ers&ctlon or the t11vtalon l 1.ne betwee n lan1 ll\te ly 

be lontfing t o Helonab KowenboYen 1\M land l ate l y belon~1n~ to the he l re or A~a Ptne decoaeed 

with the centre line or Review A'"nua wb.leb point 111 distant on o&id centro line or ttn t ew 

Avenue thirty rour teet a nd r ou rt.een one bundredt h.a or a r oot e asterly rro• tbe east erly side 

or Second Street or Spring ~tree t aa ebown on said eu.rvey runnl~ tbenoe s out. n.eote:rl y al ong 

sa4d d1v1e1on line rour hundred a nd e 1gbty riYe teet end s lxty three one bundredthll ot a t oo t 

to the cent re line ot F1rst Street. as laid down on a oerta.in map ril ed in the ortioe or t.he 

Clerk or Queens Count.)' ant ltled aap or i.he rar~~ or Francia a nd EYe Duryea a1tu ated on tile 

Newtown &nd Dutoh KUla Creek 1n Ne1ftown Quee-na County aa s u rveyed ~nd a portion t.llereof la1c1 

out int o. -~ lots t'or Wedah Bl11111 and Seauel Sheden by Van A~at and W..eerole City 

Sur'feyore Way 1856 t hence aoutbwest.erly &l ong t he centre line ot e&1d. street t'our hundred 

and one t'eet and eigbty seYen one bundredthe or a t oot t o t.he northeaster!.,- aide or Newtown 

creek t hence southeasterly alo~sa1d northeasterly side or Newtown Creek u tile e ... runa 

t•o b.tndred and t b irty eight teet and s1rty eight one hundredtba or a toot to a po1Dt on aald. 

northeasterly side or said CreeJc"equi·/ diatant al ong tbe bulk bead 

•uterly bcnmdaq uD..i '"ot h . preAisee 'ools~ed by the deed abon aefttiooed. and 

IIUl''feJ' tbenae l"UnD111i in a i80 8l'&l nortbea~erl}r direotion 1D a Rl'a~ line tO a pe;i.Jn 
in the oerrt.re lill• o~ ibe r1Sbt ·ot ~ ot the .Lot1g · Island Railroad 

t he easterly and westerly boundary linea ot ll&id prea1aes oonvayed by t be d .. ct - a~>. ..... F..v: ....... '!il!"~:ll· 

mentioned ar.d e liown on said euryq t~Mf oont1na1ng nortll!J~ rroa aaid 1 ut .. DtiOlliiil!l 
I 

poi at 1n a atrUgbt. Hoe to · t be centre line o~ Rniew Anme at a point tbe.nin dillt&Dt 

--.,. 1 t 1 I '- ~ t ~·· ,_ 

bU.ndred and towr teet and .t1rty tau~~ .. hundre~bla ot • too~ eanerq f'l:o• tbe poift\ 0~ 
' .,. •"'-'a .. ~ :_r ..... h-*Li ·-···-

plae• ot begimUtle and tbenee nstetly aloD&· aatd itentre l1De or Bart .. A.,.nqa t•o •1*111111111 .. 
alld rour 

be tbe aa1.d 
' 



_to be a_ c_2nt1nuation or a private road running aorou the pnaieea hereby conveyed 

---=---..---.. t.be .... is now in use. Subject hOwever to the right 1!' &1'\¥ or t})e Lol"'8 Island 

to 110 ~a~.ch or said premises above described ae 1o now 9ooup1ed 

co~eny snd al&o N bJect to a 116ht or "&'/ which 1a hereby reserved to t.be 

. parties or tilt mat part the ir ·be1ro and aeaignll over a strip .or land part. o r t. 1111 

.--~-- -lyi!lg" aout.b o,e.....M.1 .. ed1&t.ell adJ ~~int~ t.be right. o r way ot' said Long bland 

F.----,,=- -ll&I1road c~..nr aa said prtuu r oad ia now in uu r or acoeaa by partiae ot t.he r lrat 

I e -
part. t~ir be1re and aee1gna to and troa that. port ion or the property conveyed by thl 

deed aboYe •nt.ioned and shown on said INrny lying eaat~r the preareea hereby ' 

qonYeyad Also subJect to the usa &a a publlo street. or h1gbW&¥ or so .ueh or t.hl • 
1 
p~alau lbow desortb~d inci hereby conveyed u lies within the bed or Re'T1ew AnTru~ 

'l'QGE'l'HER with tbe &llP.urt.enanoea and all t.ha eatate and r1ghta o r the parties 

pf8a1aee uot.o the aaid party or tbe 

SUbject ae atorieaid. 

AID the a&1d Walter D. Douglu ~ Geo_tge P. Pipez.. t.o o,U 

It part do co.,.nant with n1d p&rt.y or t .he aecorxi part u tollowa, 

I 
j. 

art.1ea_o~ 

nRSf !l»t. tba ett.i<t-Yalt.er D. Doual•• and lleorge P. Piper are M1zed or tbe 

l»n ~OOd right to conny the ..... 

8I<Xln 'l'l»t tbe p&rtJ of the eeoom part ell.&ll qu1etlf enJoJ s~d pn•i•••· 

-~flat. the aaid prea1aee are fTee f'r~ 1ncuabr&nou exoep\ .. atonaa1d. 

· POOiml !'l»t. ~ha part. ill of t he ttrn put ~rU 1 ueelrt.e or proct~ aa;r tu bar 

&al\ll'elloe of tbl title to said pH111MI, 

JIM flat t.be e&1d Walter D. ~aa and ho:p P. Pip.~ wUl ~,-ftK' ~ 

• ~1\le to 1&1<1 pnaiaee. 

' D v 
• Wl'IIISS 118E:RB07 t.he s&1d p&rt tea of t ba 

am •ale tbl dltr and )'e&r tint abo"' wri\t.en • 

. and delhered in t.be Presence or 

1a -4t.b.l1ne ade betor. a1~ 

all 

. . . . L.a • 

-Ml.llALA. n. potliLAS - -L.a.-:-....:...-; 
&E~ P. PIPU 

dR.lczB 

... 

I. 

. 
•' 

.l 

l 
·.t 



------

.-
• ) ·. 

CQu-gt.~ ot Hennepin as 

--- .. ·.... ...... .,. 

-.--...- -on th1r29ttrdq-or- JUne in the yur o1\e thousand nine 11Undred and anen 

betnre M peuo.DAUy CAliA ~u_D.-Dougl~a end YabaU-0-Dougl&a hb •it•and Georl(e F. 

-. 

Pipes 
• f 

aod Gnoa B. Piper hia •Us to me known and known to ae to ba tbe 1ndh1duala described 1n 

and whO eiecuted the for&going in11trUJ18nt &nc\ severally -duly I'I.Cknowladged t.bat the)' ueoi.JWd 

t hilt aaae. 

State ot Winn.eota 

County ot Hel'IMpln aa 

-------

Sara H. CJ olfi!l Notary Public Coum.y ot Hennep1ii 

W1nneeotc:L My oo-1se1on exp1r .. t)(ar 26 1910 L.S 

I A. iL Allen Clerk ot' the County or Hennepin and alao clerk or tbe Dln.ricr\ 

Court r or the aaid- Count;t"tliil's&ae bang- • Co\ut or record Do Hereby oert.11'7 tb.&t. Sua l:l.. ... - -Clough whose ,... 1a aubaor1bed to the cert.1t1.oat. ot pl'Oot or aoknowleds-ent ot t~ ameud 

" . 
inatru.nt and theHon written waa at the ti11e or talt1~ aucll proor or •Jmowledpeut 

a Notary Public in and for said Count7 residing therein duly ooud.aaioned .~nd .WOI'Il ~ 

.. . ... 
aut.Mr-i.zed by t.be lure o~ said State to t an the aclrnowledgaent.e and proota ot 1!Md• o~ 

connyanoel tor lUid t.n-. rite or her.d1te .. nt.a- 1n said State to be recorded tb.ftoe1A 

~ turt.btl' that. I u ....,u acquainted rlt.h the ~1t.1ngor auo~ lfot&J)' Publi~rtl~ 
. .. '· " ~ 

belehe that the dpt~ to aaid eertit1oate o~ p~ot or e.cmowle~ 1• P~· . .. 
IN TB5'1'IKORY WREOREOP 1 ban bi"reunto set 11¥ hand aDd .!'ftuec:l the . 

a&id COUl't and Couftt7 t bl 29 ~ ot J\ma l9f17 .. 
Clerk 
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MtkJ!ow:~~d ·~ ~o~d1Ji.i io ~it• liws of' -th• Shh a1":"I}.:U.n01.-; --- :- ... . _:, .. : -;.- -.--:-- --=--~-~·- ... --- ·: -.-:-::------ -· .-·· .. 
~ ·~~iawt lii\'8~.Gt , _! ha~,· ·h·~~.,.~~nd ,llnd :..r~he '!~1. ~ 



'Jn thi a t a-;tb dt!y ·of' Je.nu~.r;.. in t:te ·year on a tl'.ouee.r.d n!r.fl! l:""..tr.drad 

eu . .d tin ~}~ .... ore !'!~ pe!':::or..Pll;~ C?M!e Giu~tt!V n~~nr,_eh to me known 9.!'!'1 '!mom t 0 1"'!@ ~0 ~e ~he 

indi ~1C;;e.1 d.ese!'!bal i.n -end '~rho executed the for~oing bstr~EI:lt B.tt.d he tl"Areupon pC:_lr;n-

.. . . ~ .. 
•~•red. a~ cQI!l;rared trc. :'orEgoing with 

T r. r n ~ E; me..da the first d.l'y ·of October, in tne y~tar 

J1r.et.aen l':undr&d !li~ rina. 

S r:: :' -..; r; ::: N CHl.:RLEf: A. IUilTG end SJ.P.A A. ALLIN:~ • h! s wit' e, o!' t !:..; C1t1 

Cou:ntl· of Cook anc!. ~tate of IllintJis, ~rUes of th'l f'!rst. F!'t a.~d ~~ Vnl 

e e.JrfJ'Ora.tior. orgar.ized under t.lle lSIIC'a. o!' the State of' Kaine, r.o,:rtv ·of 

_;.crt: 

~~~ T "' ?:l ~ P R ~ ':' E~ th~.t ":J"e st'.e d :m ~ie_s a~ the f'\1"8"! pl'l.~t tn ~o:nsi d.o"'Pt.ion 

of CIT!: D!IL/.R ( e"J.. "'>!:'l) ln.w:!.\11 mon.e:,;r or the united Statae1 e,nn ott.sr "fP.lu&bl.e nan-

* ;?ri;! ::· ~re :::crty of' +.!'1e second ?art, do htre'll,t vc··t e.n~ ~9lea~ unto ":he sc.id 

1~ov.! ;?&.::"t, its suceassor3 and assigna forever. 

, :A L L the.t. cn.trtfl,in t"llo~, pieae or pareal or l.st1d s:i tu~~e, l~,ri.ng and being 

ib to$h ot QuEt'ens of thu Clt.J qt N••• -Y0$-1 ~:rl the. Countr ot Que&l'!l e.nct St~• ot' New 
\~ ·~ <•' ,, • 

I 
L·· 



B t=: IJ I ~ 1~ I N G ~t t:tl'-' tnt. 'Jl."ii!JP.t.iOn ;1f tt.'i d~.v: !lil)r; Hne b<'!tWll!m ~IT.!\ 11!.~/:• 

ely ~lot~ging to lielenllh Kowenhoven !!nd !and ., !!>tely iultmgir.z to tt.e !'!eirs of ~ne2 Pine~ 

dsceast~d with t.l:'.J n1:11tre :line of ImV1En~ lmm.J.oa Vl!Liart. ;;oolnt. is \!bter.t o:n :n.:!! nomt.t-!t lin'! ,,1" 

Reviaw .Avenue thi 'l'~lf ~our!' f&!lt. an:! f::llll'taen nne-'~.:t!l.t!.:"'!>~"ll.s "~ rt t(l'ot o;~A~~e-1;;· ft-<211 th'! 

IMll'!hll'l:t llide of c&e~:tn:! Stnet .::~r fl~rit;& Straet as :lt,.)?:n on t~ ar.;i:l. aurve1 ; t'",:..."onint! thenr.~ 

emrtl!west.e l'ly R).tm:; s:.id· rUvi.::;illn l.ir:..; r.~u: :~.d:: e.i end e!..;~u.;;.o fi"V!! f'e.ot ~d sixt:? t.hr·ae on~r 

hunt:r"rttlls o t' s ""oot !o ':l':e flilr.tre Ur.e o!' Firat J'.'ll:root f.s l~d ·:'1,;)1!1!1 on a. M!'tnm l!lfl-f rtl.ad 

:in 't l¥1 nffi n~J or tl:.~ ~.;rk. of Q.;uH~l!:.$ C'!R:.nt::;, iJV.it:t,IJ>\t "l~lr' of ~.a !'!I ?,'If. :Jt F:>e.nM'.s 1!\M F.<re 

Dul""JE!IIIl llituf.t ed !"h ";.l::.O howt..JWn $.nQ I:ut>ct. }{ills Cr&ek. ~ raoq,;!.>OIItl. s 'tu<l&!1$ County. f\1!1 S'Ul"'T E!Y ad 

e.nd 11 port! or. t.hln·sof !aid 11ut i::;to lli'ts !'o.:- .Mezii1Jl 1II.is~ 11.~ S:.:illJ.aJ. ~eden ""' Vsn .lil at &m. 

KeserQle, City et:.!"'f~rcr .. s, 1~1!f 1~5F"; t~..!!>nee '!O~th'l!'es.t~l:r &lar..i t~9 aer.tre l.~r~ of &Md 

3tr.,ot. i":lur hto.'li!rc.:t tl.!'.d :;:.-:,;} !'.;et $l:'.d ei~"cy s!WIIn on.a-iw.c.~t.-l.tl~s of t foot t!' the ll\\r'~'l.eaefl

e1'lif s!.:'te at' newto'l"tl !":reel!:; !.!:S!IC& !!J.J!J;'!.1'l.~ ~!i"tt:~r'JI.y elan,;:; liP~~ no:Ot1':8i> 'it9!'1.~• st~e ~f ~flwt·'"m 

Una f:·.~::.· t:..i't l;j~- ~11::-!;· l'.nd. v;ect '!el;· 'Xl·;.J:'lrl.~::-; 1i:r::u of ~a r,•t"'liln:i r.P'3 convr~··e~ ~· ~A dae~ 

aboVe tr.&ltiOn'!!d t.aa, !.t.owr. on 5!\Xl. ~>ur"!B}'t ~~o:nce rur;ni~ 1r. Eo .;an<n-~1 nor'!ol:iln:ltotrl;y :!inoo-

M.o:n :!r. ~ s~ra'5ght line to ~'> ~1r.t. ir. t.:he C<intel' lit~ of.' tJ-:u :i~t of' •1 .or t~;lj LonJ !slll3:'ld 

.Rliil ro10~ Corxr!lny ~r1u1-.1!stan~ ~t;waen ':11~1!1 m;.~;~tel'ly !l.!'/1. trestarl;r 'Jour..d<~:P'y H:r.tts at sft.ie\ 

pttll!lisee e.ln·til~··Gd. 1:y> ~e a.tod ~--.:JVIl ;non::ioned eond sl'..z'kn on 5«!1 zurve:;; tt.'l.:me continuinG 

Tl.,rih'!I'E\!\1ly !'r~r.: llflid l~at ~r.~icmed point !r. <:. .:;tr~t Hr.o to thG r. mti!'V Hn., (')t R:~vi.e ... · 

Avttraie .Rt ., · lJ'01nt. '2!'3:~~r. ~istr.r::t tw;o hJ,.;n.-!.rEid e. •• l! ~lll.l.r teet M!. f'!.!'t)" "'our or.!il hUlcr'ldth!l 

of e foot e& 3t@::>l~· f-r·~ ':.ld ]?Oint or plt.O~;~ o': b~3iNI1.'1,;* an:l to.!lenee '..,.s~tal'l~· !\lone; 11R.id 

!ll'lnt:r~ HnD o! s.wiew AYA'r1Ht two hW".dm:'. B:r:.(! :f'mt:':' feat "m' fi~ f'our O!'.Mr>li'1d'!'~thl! o~ "' 

"'n~<tt'!i"'~ r.:li th t,h<~ r-!e!".t o!' t.l":s '"~hs o1' ., h>! '"1 ... ~t ;::oa:"t. .. ., ~e hm 1m!i<~r 

the Wlltero; ::~f ~·IJWTi c>\'l%i ·cNelr. :t.n tror..t af ~11.; .~tre'e! Wlil t~rel:; ¢.ntV!:'~·&d. ~t:;'l. P
1 .~o a l!":'.;;llt of 

WilY over a "'tl'~ J:l M' , "'T-d to. 'flo1.t<: ~lftlv& f'aet :!."":. width 'it~: aouth of ~>.rA !I;,.. Jot!'. tne t l:ll ~~!.tit 

. f .,.,... ·- ,...., •l"6t "'~'~· "~.:~_~ ... n-¥ "~"·"' IJ-:oo-of we.y of &'!!.:!.~ !;or..:; !'3: FJr;d ~.P! l.roM Col"'p!!r,: rn:t om.,;.~ e l't" ..... •· .... -·" "' • - .. 

party ennv~Ty~ to t!",a ~.M.r! •aU,ift' '1". !'Joug1.:!aS e.~ti'\ Oao:t'E.lf 11'. ?111$1' ~· t~-. ia·>J~ ~·":a••R l'!<J:'<:iont!!d 

l ~ ;, 1 _.. ,,_l' t'-, ·~ ,....,3 -.~. aos h;~t'llb,',' cozrrt;•.·l!ld M'..<! whieb r~l':t of Vlf'i"i !! in't..,!li '!It to ~~ a 
W l.O ..• ill 5 81!."" • ·" ~ ~- '""' 

aon~.irnl&ti on of ~' pl'ivRte ro!!d running I!ICl'OSJ the p!'ttllli'llll! h~reby t!OOV•"t,-sd ~'Th 't.h>t ~em,. is 



> 

r 
i 

t.:; eco JN::~ ;:f ae!c ~E!aes !.~VIff ::l'S!!ribed e.s ie nc'fi oe~::t.lpied ~' ea!d C~~tl1 s.nd e.ls11 :rub 

~E:tt. ~.:: P. :"!;::.':::t cf ~ w!"..1et. ia her~tv re:::erved to t.'"ta Pf>;ir,iu 11r U:e 'f'ir~>~ ;;;rrt ~-$~1' l'let:rs 

add ~saib,r.s over. I!. rtr!p .:rr ler.d pa:t o! ee ~remise~:~ t..el'a'!\r,O:W.V~Je¢, c.tcut twelv.a feoet in 

mdtll ru::li :;.:I"w used e.:a e. prlv~:ta r~ l~ scu.t.h o!' and ir.c:illiie.t.e~· ad . .;oir.!:ng tl;c r:!~~t. of' 

Wf!¥ of S!"j~ J,o;r..:; I!' P.:"l! PJ>Ura!:' !!CI!I!I)ttq &s st~1t! ;?r'iV~rta reed 13 ~ ~n U.lifl· fe!' ~M8ilil b:t• 

' J.lll't"!.n e~ ~~le ~!"i:l~ ~ 'l't th!r hi%"!! !nd eastgr.s to rn~ fr.~m ~n,..t p.7rt~ or. of tJ'., p"!'O;;-?rty 

convey e:i b:t• th~J deed t.t<ov~ n:.eli :toned and s1min on ea:i ,1 su!"i'IIYt l!'~TE •"·•t o~ ~hli'! pmmh~te M• 

hueey ,_,,nn:r"d• JJ.!O mb.;el'!t ~" 1'J" e u:se e.s a pub! :HI &tl'Ee:t ()t' ~-;r of M r.u~h of' tl':e 

p1'11!11l!es ttxl•a, d '}~rH:-ed ~d l:'we,=;,r COUV$:fed u l.iee w~ t:t>tn t'r-9 bed ot Rev'!.I!W Aventut. 

A!ID 11.SO JlL tut ca::-Vin pieae or !Nld aituo.t& !n ~e t.o~ o~ ~·~-..to'l'll'l.• 

... , v > • .) "" 
Que~r.s "C-CIIIr.:t,;' ~, mete 0 .. 1m O't • bOunde•'f end t19~-riber\ as t'Cil1~"'!!1 ~C)-~+:-

- Bilginrr!ng on t.ht1 -~t e;l"ly ~~d& or e 3tl'!let. m :'d:' c:, J -tnt wide. tlw! eont~a:t, r;r !'t t be ftlo~ 11! 
' 

no..- uaed P.r,.rl oecu!,Ued bi,• tlle nu::tir..c; F.f..ilroe.C. CCilll:~- e.t the llt!l''.beast C<l ~ r of' tl".a "31\&d 

~;~n tbP. no~~e li~· .s!di! ·'!' t~o :COr.e f'aeteoeyot R'IH!ey t'l'eston .. wh!eh ~in.t •~: "'is ... trt. rive ~:.;.0\d 

r11d u:.d ei<:;ht-d.t;ht {~~) "r.aet -.d on& ~.nd '" nPJ."" :!.nehu (1-J,/2) -~t~.e:r-1~ f'rm ~-a sw.tho:rq• 

lar tihte::+n or wh!.ah from t.:te e&i d. oer:ere li:r.e o£ an inteJldad :ltrtetis o~~ huntU'~td ~~- fivo~ 

(1t"1e} i'<$Bt !l,l.i.ll t.~. llt:i! or.~ Ju>lf {lc-1/:}. !r,er.ea; thane& eoutlle~l;; lllo~ tlle weflterl;, .~:ide 

O:f' ow.d of ss.1d, sh~ Sill-: in prol.Gl'frult.ion of said pe:l'pcdi~el' "di.at&r:l'le ·t"lfa.'\t;~ ~our {O:if.) h.,t 

IUid cr.e ~r.d one li.Plf (1-1.."'2} inohu t;:~ t.~e r,oint mid~ b9tw&en t!:e nor<:'.l',er'l;• "'rt~ amrtl'lGrly 

b<lundsry l!r.u of U.>$ 1>c~r,;1 gn.ntee; t.o &&id. lle~ Prest{)l.l. .Q:j ihor.;e I!• l~:!-l:er P.!-..4 otJ:;e:rn by 

di!t&d dAt.k.i. !lo-vlil!ll:lfli' 1. l.SS.::; tl:&ncv wtH:.:.erl}r u-11 parellfll witt. ~~..t cl!ld:.~e l~ne of' c.n in

tendst f!U'll:tlt to l;!eY.town Creek(tt~noa nnrtl;erl;• alG>olfi sa,h! creek =dn~ five {r5J f'::et ar.!i 

tw~ .<!~ thrE!& qu~.rte ll' ( ~Y4.1 i~l'les illorOJ ~:~:r l.ue t,n, l:v.d rnmv~:Gd ll<J T~en~ ~~Itt. on to Jar.tes 

B.le:tl&n ~.l ot4!'e ; tl.<..l&!e a&~Ste:rl;,• e.lOllt; ti>~;~ oouthel.'l!lllst bO\il"..de.:-:t lin& c!" er.!d larA of said 

' sixt~ fi"' i {$} teet ti$.ant ~:o:~\ se-11 ee.ntre line 
\ \ 

cf sttid sov.t~iJl'r.J\oHt botltlli-17 .d.nl'; tt.er-ee rt"~J':OJ'!'l~ 

.,,. r~i:1-t e.r.;::;lu to s!lid saut~emrr.ost baundt•r,; lir.e ~!1 still c.lllt'.C tl~:!l sa1'-'t l "TT.d cf' srdd 

<l.:iei'lf,n er.d others twel."a (L~) teet an~ tt.xoee @.tol"tera of .~Jn inch {J.r~)~ t11ent~e eN,~etJ..r 

"'"" :st1ll aJ one; 'the s~.id !snd. ot' ad~ l"Al~~e.n P<r~~ ot"!le'tl! one l'undnd Rnd 5 i;oty tw"' {lf:~} te~t. 

a:r.c\ ont h~.r 0./~) of f.'n 1neh tc -;r.e 'nt~erl)t ·s1t".e of' :s;to.1d Rrtilrw.d str•st; t~l'.Ce s. uth

ill'l~· llloQF, tJ:(I ll'te:t.erl:,• ttl~e ot ::aid P.rt!lrGM e-\relt't !'o.:t1 rur.4 (~' feet e:nt! t:nrn qa~l'tri!'!l 

( 3/4) o1 Pn irmfo. t-o ':l:,!) ~!nt.Qt" beu1nniils. 

)lcld £ho ~>ll t.b. right, t.itl& e.nd 1nt.el'11st of the t:*t't,ies or th• fi.rst .p&" 

1n 6lld to tl1• l~m:!. now 111' fo merly un4e:f' wst.er in rront of tb~ e.blt-.e ducribed pr~lllieea &nd 

• Lc~ 

of 

st 

of 

1 



I 

It'.!! Fl! .om P11 th~ in~~l'sst l'lnrl eV-;!\te of t_.,.,. -.a-1. D• o·.'f" " ' .. ... .. ... .. "2:':!! fir'!'; ;:'.ll '!'t in t.h~ 

Ho,d canpr!!!ing r:a~ d EMUrnfld Bt"l'ii!&t 1.n f'r:Jtt a~ s!l.:!.d ."·l:!'' .... S·6"" +,,,.., t:.'.A .... .. ... 
.,.~'"'""' ,_ ~ •• " C!.:h~t'C G. s&:l." st:o .... t 

$Jtl,i·ot~ t.\! 'the u:;e or sUd ~ .. U ll:lad Street ~· e-.a r,ubl'!.e .i:'lrlttrr.;!,llf !1.$ 1': £U"!)lb $tre;;t. u.ntdl 

eloslid or ~>~'!a:t'sd D:l )1-ap.)r KUtJ,,oM.ty ann: ~t':lj•n~t .Usa to ~Ul r·L;·.~·:: il!' 5r.i1 R.<tllro•.d CoJ!\il"'" 

s:::J:$ ova!' ~j:t PAUr!J\el. Str11et. 

/<.!tD .A!.r.o ALL ~1Ft ~v"t.e.in lot,• pice a ~r pttrce) oi' 1 !!(ld :::itu~f:.>~ rm 1~·~ 1n 

-l:o:l!!Y !:~<lPM Ctty; Cot~r.t~ of O:J.O~~tre «nd stl\>t;e o'!' ~!n .;arl', bonn.:i.ln l'!'.~ n'H1.:>::U~t.·;;.i l"dllo"iil'l 

:3 E G I !:l N ! N G .:lll tt:s w~:s to:; rl~' ::~de ot &. .,; tr<.l ;)'r. 3:1-zt;y t&,;: ':; ,o6 da tl) 'it e;mt.

rt~.:l ~?'t 'irmt!r•Hlt' 1.! no~ u~ild r'·d Ql':~·.l.!tl .. r:'l by 1::':~ ?J:.tsr,:!.r,e Rrflm~ Cot\prni ~;1""" ~t'!e'!~SO!' 

a~ a po.int d15-tE!int :r:n.;.: :t.ur.C:!;';;.:i <.r.d r.!:-:."'ty !';;Ojt ;:llllt~rl; ~r.;.u;. ~e SDI'.l1:l'ia~ly ~~~de o! Gre..n

pc!rt~ ~]~"\ ;t;lu~th:!n,g "'J:om-: ry_e~d \!!".1t!ll l." E!ls.o ir.: ~h el!:"lt::-a lin'l \l'? 11n in""flndat:'. :~.t:t'Ht s:!~t.y 

'ft~"'t lldde to b'~ 1s!i. :1ut !'rCl!l tht~ ~td,;'\ ~nr~ St!'9e!· t.-1 Nc~rto':m 1!r'eek; t-1.2li:l3 ~'":.~nne 

s..""U.t,berl<Y Alnng t'!':o "!,'!1&.~:-"':i" :sii"~ :rf t1:.e re:!t! :'.1\ill"Dftl\ PtMat ~o~ :r~U:,!:!-"'.-rt t.hr<M fourths 

of! t'r. in~h; t.••mn.;:e •,;;ell'te ~ Olld ;-.~~~.£! cr.;:! s~xty t7;o f'ile~ ~mY. l:..n ll.slf' cf e:n 1n~.b ta t\ 

1J0'1nt, t.~e 'S :Ju!te!'J; :;Ar;;n~touh.,. d! :!t~;:~ea ol" v;!:t~!': '"r~ ~t~ o~.!(\ o ~tr e lin"' ;:~f &!l't tnMn!ed 

1"1f1.1rt CNek ::ri=:ty nv-a i'eo~ ~:.'1d fo1;;.!' i:r.eMs mo~o or :L<tss -:;G srrl.d ce~t::oe lir.s .,:~ !'In 1nte~ned · 

st.reet a::,;! !!lr.mce er.~e'!'ly tlc~: seid last. l"l!.;'l't.!a!";!h'! l!r.c t-> tl:s ;tOiitt :Jf l)c_;;J.mintl. 

f[.s~ ~n ~3 l!lflf. r,~?o' t:)l' f:)l:lr.et'l;i• l~tl'f tft tel' 1r. ~:t'O}'Lt Cf t~! !:'i:loV!* d.~~rtb.td 

pre is·~ r:nd llfir.t:: b~wssn ll~a l",t.th!- b,r 11r"odu~1r-.,\; tl':'! n~:rrt.hih't'l ~.-t ~out!':em J!~t'!':l.:!. of1 

~ des .o,f tl:.<l !l.1:lO'\' 9 e..: Jcr:11>ed pt"<~l:l! U~h 

t.ls-o !.!ll. t1:~; Hlld tlllm~t.l. sin;:; s.a1d !'.n U.ro~d Stra;,t in l"l':mt ·:J~ !1'\H. ::_l.rellli ~~~. 

!li'l tq iJP.-rt,1e~ o'" ':hF ~i:;-3'1:. ;A>rt ~:"- ;;~r~": t~ sr,i::l: pr?.m.ise:s 

' ll: ' ,.,,.ee,! :$1} c U."7.t ~ "jh.c sai <'\ t}lL'"'t)' il r t hu ':'J ::J~r;::; A::n :'t: 1~CL!' tJ:<t !;,"!:101/u .-;r-l"r:.et.. 11~ • w 

~;e~ond. pr.::!"1! • ~-~ ~ tt\\n:'! e~I'!Ol"l:l 'md 1> sr"' .:r.~ ·:"()-rtt-t9t<• 

.~:!'.~ ::t·.<l 8 ..,,!.r. ::!'.r..1a 3 of ':t.i> f••rst F"rt :!o ('OV&r.t!nt '111~!'\ tt-a "1~>1.·1 ?m""4• of' 

the; senond ;?~rt !1.~ :"'.~Uom:-

-i a<>.~_ • .,..:rt!&s Lit~ ~.s f1:r$1;. ;.~!!. !'t t!'e Sil! 11\li! o!' +-:".~ AA~ rt ?lrst,- ~htt tl1:G ..,,. "' .r"' 

i:?N111'i1 A.&:s in f'eit "!\\'l'lrll '> t n.-i r.s~t r,ootf l"i.1Vtt t a t!or.v IJ~· t.ha flf'i!'ii]. .. 

s~:;rot1ct!- th:·t tJ:tt pa.rty G'f tbil se~!lind r..an ~~~11 <:Jl.li~J.:'f •tnJo:r t.h>+ :s~~;hl 



~!!::t.- ~t.?t th.e nid prem!s&5 are tre11 fNI!I 1nCU!!D1'"r.nes. 

~...rt!:-.,- ~bi>t. t,!l'i ~:rt1eG ~~ ~e :f1r$t l)Bl't will. ,xeet~t e ::~r p:eoe•J.!:'4 .. ~ i"ur-

tb':f!' ~~~~S!'ey 'l"::Z$2.~C~ or t.t,e t1U-, tD &liLid pr~:S.aes 

n~~!l,- ~t t.h'i parti.es of' r.t<.e fiz$ [lll.:'t will forma!':' ·«arrt>nt ",1'te ti'",le to 

:r, Jns;:;!:'H F. r..u.; Cow:oty Cl~r'Jt of t!:e COUll~ vi' C<l~k, d.:l· :~aror.~· nertif:;om 

: •. _,-"; ":..t'jt;Q.l!~ u~ t.ne otnci!'.l r ~>cord <J!' lfot:r.riu ~blie of' ~~Lid County~ 

fl!:ld €'-5 s~r. :;fHeer ezt ~~~ &>.lthcrized. to iseu"' nert~t!eate::~ o! aag!$t:rPC::f <:1-.c.~ Normm li. 

ColJins, v,llD~8 r.£!!',1,!! 1-: !'i\l'!l;er!'oed to ~.l:e ilfi.;!Of or r('!htoi\Vlec:!gmMLt c!' ~Nl' r:'nT:~IlJ~ :!n!l+.~I.!"U 

ledgments M.:l ;:.rq~f':;; of d~&:ie o~ con•n;;rEiJ:Ia&z ·lf' lF.I':.det '!<;:.:;.u; or::.~;~ .Jr ter;~ditcr.:snts in st~id Rt• 

SVti!t of Ill.!noil;, 11r • .:. >;o ~-c.tr.!r.ist ar Oi'ct,hs; f.1l o~ ,.hi ell. "r:genrs fr~lllo tt:a rooat'l;h; rr,d filn 

Ir. ':'e :l~ ~JMr.~f· Whe ro&oi', I ht:. v s ht:l'e. r.:':.J:t ~et 11'-f ltr.~Q .:a~.~d stti;o:t:d th.:~ ;:;!)f!.l o f <::he 

County of' Co())'; nt 1'!~ off'1u in <:.11!.1 t'ity o"' .~iat•&c, 1:r: tl\e sfl1d: no-.mt;,•• ~.t:h 7 d~<~' ()f 

(1:.:".~ Jl')~ ;r• JiJ.Af'# ('lOT..IDt~• i"'J'l'rk, 

!l~tt~rotlild '-!fl. n'Ol".:;;:!lre~ to':& :!'Orli:;Ci%1(; w1 ~Jt r~e !J"eit':~.nPl J-.. ,._ ... 7 l·"· ]C,,. A·· ?-'ll'i··~ r•.~· 
/ ,. ~ ... (. ·~. :.... . -. .. .... " ~ ~ "' 

F.7P.rn1n ad Iff :t/~" _ f. /'/,•:;> -~~M/m ... ,.k. 

of ti' 

of 

hUT 



CONIUI.T YOUI LAWYII IUORI IIGNING THII INITIUMIHT-THII INITIUMINT IHOUW II UIID 8Y LAWYIII ONLY, 

THIS INDEI'n\IRE, lllllde the 12th day of Apri 1 
BETWEEN 

, nineteen hundreu w1d Seventy-Nine 

DARLING-DELAWARE COMPANY, INC,, a Delaware corporation, 
with offices at 825 Wilson Avenue, Newark, New Jersey, 
successor by merger with TilE VAN IDERS'I'INE COMPANY., 

party qf the first part, and 

CARL A, CAPASSO, residing at 
1 'I'redwell Drive, .Old Westbury, New York 

party of the second pan, 

WITNE'SSETH, that the party or the first 1~1r1, in considerntion or 
ONE DOLLAR and o·ther valuable consideration 

lawrut money of the United States, to 1 t paid 

by the party ol the second part, dues hereby grant un<l rcle;ts,• unto the party or the secoml part, the heirs or 

successors and assigns of the party or the st•cond part rurev•r, 

AU. that c~rt~ln plot, piece or parcel ol land, with the buildings and Improvements thereon erected, situate, 

lying and being lllabe at J..onJ Island City, in the Borough and County of Queens, City 
and State of New York, bouOOed an:1 described as follO;IS: 

BEXliNNOO at a point on the southwesterly line of right of way of the Long Isl<W! 
Railroad Canpany, where is is inti'..rscctad by tho division line between the herein 
described prmdses ard lruxls llCM or fotmerly of Tho Standard Oil Canpany of 
NE.'W York, said division line being defined in a boundary line agreement dated 
Allf.JU.St 3, 1905 between George ~·. Piper, Walter D. Douglas am the Standard Oil 
Ccrnpany of Nc.'W York, recorded in the office of the Clerk (nat~ rec:~ister) of the 
County of Queens in Liber 1383 page 418 of conveyances on .August 15, 1905, which 
bo;!iruWllJ point is also 458,22 feet sout:l'Mest:erly fran a point in a line whiC'.h 
intersects the soutl'!Westc.rly side of Ileview A·venuc, 80 feet wide at point therein 
distant 925.03 feet southeasterly fran the corner fooned by the intersection of 
the southeasterly side of Grccnpoint Avenue 140 feet wide, with the sout:l"rNesterly 
side of Revie..o Avenue, when rooasure:J. along said sout.l'r<lbstetly side of Review AwnueJ 

'l'lil!:OCE along said division line as definal in above mont.ione:J. agreaoont 130\lth 
l8 degrees 25 minutes 31 seonls west 119.93 feet to an angle pointl 

•nJENCE still al<DJ said division line us defined in said agrccrent soutl1 15 
dc."<Jrccs 12 minutes 31 secooos west 239,74 feet to the northeasterly u.s. 
Pierhead asxl Bulkhead Line of. Newta.m Creek as approved "oy the Secr.otal:y of 
War on July 22, 19161 

TIJE:Na; along the said no!.i:heasterly u.s. Pierhead and Bulkheacl Line of Newt:avn 
Creek the follCJooling two courses and clistancess 
I 

1. North 72 degrees 16 minutes 28.2 secorns west 430.09 feet. 
2. North 50 degrees 28 minutes 54.2 seconds west 143,09 feet. 

'!'hence north 35 degrees 02 minutes 18 seconds east 357,09 feet1 

Thence oorth 32 degrees 42 minutes 56 seconds east 59.24 feet1 

'll!EIO southeasterly al01g the southwesterly line of the right of way of the 
LolJ':J Islanl Railroad Carpany am alon;J the arc of a circle havinq a radius of 
2889,93 feet bearing to the left, a distance of 442,37 feet to tt.1 point or 
place of BI:X>INNING. 

(COO'l'lNUED) 



To<!ethor with und Hubject to nn ensCIT(!I).t. oi Right of Way for ingress 
and e<Jro:;s a~ defined and li.m.i.ted in Reel 416 p 54, m.l1S5 ·' :.1031 
lll~I~ all of the pranises conveyed to tJ1e party of the first part by de«Y.l from 
PocilhontiiS Cool Corporation to The Van Idf>..rstine Corcpany dated Soptenber 28, 1955 
and recorded 011 Octcber 6, 1955 in Libor 6814 cp 260 ard also being part of the 
pranises conveyed to the party of the first part by various dced.'l and grants 
fran Charles 1\, Alling an:! Sara A. Alling, his wife to The Van Idcrstine canpany 
dated OCtober 1, 1909 and recorded on January 10, 1910 in Liber 1665 cp 230; 
fran the llmerican Agricultural Chemical canpany to The Van Iderstine COOpany 
dato:l August 18, 1917 and recorded Septarber 1, 1917 in !,iller 2142 cp 106; 
fran the llmerioon Agricultural Chemical, C~ny to The Van Iderstine Conpany 
dat:cd June 28, 1929 and recorded JW'le 29, 1929 in Liber 3312 cp 300; and Letters 
Patent granted by the People of the State of NEM York to '!11e Van Ider.ntinc 
~Y dated July 20, 1939 ard recorded on August a, 1939 in Liber 4072 cp 173. 

Together with and subject to terms and COI1clitions contained in the Letters Patent 
granted by the People of the State of New York to The Vun Iderstino Co,, dated 
July 20, 1939 recorded August 8, 1939 in Ljber 4072 cp 173. 

'l'oc.Jether with and subject to a pcrpetunl easancnt contained in deed fran the 
American Agricultural Chemical C~y to The Van Iderstine catp.my dated AU:Just 
18, 19l7 recorded Septerrtler 1, 1917 in r • .iber 2142 cp 106. 

Together with and subject to rights of the Long Island Railro..:~d Caapany to nai.ntain 
the Railwny si<.ling or spur as the same now exists CNer:, upon am across the 
premises. 

Subject to such state of facts as shown on survey of t-bntrose Surveying Co., 
City and Land Surveyors dated Septcnber 6, 1978. 

Together with and subject to the terT!fl lllld conditions contained in Letters Patent 
granted by the People of the State of New Yolk to the New York Kerosine Oil 
Corrpany dated Decerrber 30, 1963 and recorded in Book of Patents N~r 39, Page 
145, Deparl.nlent of State, Albany, New York 

TCAethe.r witJ1 all of its rights to use th(,! dock pier and/or bull<ltead and 1omter 
front abut.tinq the prPmi F:"ll'l a 1 mer N•"WW"O.'Tl C:n••'k. 
~"!HER with the benefits and sl:bject to t.tte __ ~~!l&"i:k ~ easeiOOnt of right of 
·11ay for pL:J.-poses of maintaining, repairing/~~ sewer and electric pc:Mer lines 
presently existing under the parcel which is bounded and descr:!J:led as folla.o~Sz 
BOOINNING at a point on the souti&lesterly side of Re.view Avenue, 80 feet wide, 
distant 686.61 feet southeasterly from the corner formed by the intersection 
of tJ1e southeasterly side of Greenpoint Avenue, 140 feet widf!, with thtl south
westerly side of Review Avenue, and fran said bc.'<]inning point, the following 
courses and distances; 
'n!ENCE: south 18 deqnles 31 minub.1s 47.7 seconds west 320,95 fe-et; 
'!HENCE south 73 dtlgrecs 31 minut.L~S 40.9 second."! east 7.03 feet1 
'n!ENCC: south 16 degmes 2B minutes 19,]. seconds west 21.72 fet1t; 
T!ll!.'NCE north 73 dP.grees 31 minutr.s 40.9 seconds west 7.81 feet; 
'!tiE'NCL~ south 18 degrcns 31 minutes 4 7, 7 St.'CO.'lds W~:?st 18,09 feet; 
T!IENCE south 28 degrees 59 minut:t.s 35,9 l'leconds east 15,08 feet1 
•nm'NCE south 31 degre<>n 50 minutes 56,9 seconds l«lst 5,12 feet; 
to the northeasterly lim, of th•~ I.ong Island Railroad Right of Way; 
"nrr-:NCE: south<'lasterly along said Railroad Riqht of Way 15.01 fe<>t; 

'.i.'liWICE north 31 dl~groos 50 minutes 56.9 soconds east 12. 35 fc-1et; 
'111ENa! nortJ1 14 deqro>os 47 minutes 30.4 seconds e<lSt 1. 39 feet1 
'l'IR·:NC"~·: nnrth ;;>q derp,•<>s 59 mi.nult;s 35.9 :;<:t;Onclt: ~st 15.97 fe<~tl 
'lllliNCE north 74 d~s 44 minutes 29,8 seconds west 2,94 feet; 
'll!ENCE north 14 dogrt.>es 52 minutes 13.8 seconds east 31.64 feet; 
'l'HEN<.E south 75 degrees 07 minutes 46.2 seconds east 4,34 feet1 
'1HENCE north 18 decjrtc'CS 31 minutes 47.7 seoonds eaat 321.75 feet to the 
soutl"lfrustorly side of Review Avenuel 
'l'IIENCE along s11id ROuthwesterly side of Review Avenue north 66 degrees 30 minutes 
29 serorxis west. 15,06 feet to tre point or place of BEGINNING. 

•rogetrer with the right to use,/'ln!i!ntain and repair the N:> buildings adjacent 
to said uas~o.'lrent, said buildings being presently used as oontrol and pa.ror 
buildings ard sha;m C8'l surJey of l'obntrose Surveying co., City and Llnd Surveyors, 
dattld January 22, 1979, subject to the ooligation and dl!ty of party of the seoond 
part, its SUC\..'"EISSors and assigns to pay for all costs of maintaining, repairing 
and using said buildings, incllrling expenses of any ki.nd such as but not lilnited 
to real estate taxes, assessrrents, repairs and curinq violations for as long as 
the easerrent for ~r and sewer linr!s is in existence. '111e easememt herein 

contAined is independent of Uw east'ID"i!nt in the prior paragraph above. 



TOGETHER with all right, title and interest, If any, ol the J•arty ol the first part In and to lUI)' s\reeta and 

rnads abutting the above described Jlremises to the center lin•a thereof, 

TOGETHER with the appurtenances and all the r.atate and rights of the party of the ftnt part in and to 
suid premises, 

TO HAVE AND TO HOLD the premises herein granted unto the party of the second Jlllrl, the heira or 
successors and assigns of the party of the second part forever, 

,· . 

.AND the party ol the first part covenants that the party of the tirst part has not done or suffered anythins 

whereby the said premises have been incun1bered in any way whatever, except as aforesaid. 

AND the party of the farst part, in compliance with Settion 13 of the Lien Law, covenants that the party of 

the first part will receive the consideration for this conveyance and will hold the right to receive such consid· 

eration as a trust lund tu llfl applied first for the purpose of paying the cost of the improvement and will apply 

the same first to the payment of the cost ol the improvement btfore using any part of the total of the same for 
any other purpose. 

The word "party" shall be ronstruad aa if it read "parties" whenever thr. sense of this indenture so requires. 

IN wrrNESS WHER&oF, the party of the first part baa duly executed this deed the day and ytar first IIWYe 
written. 

IH PIUBIIC:I 01: 

~ 
f''l 



STA 71 01' NIW YOU, COUMn Ofl 
111 Sl'.t.TI o• NIW YOU, COUNYY 011 Ill 

On the day of 
peraonally came 

19 , before me Oa tha day of 
personally came 

19 , before me 

to me known to be the individual described in and who to me known to be the individual de~~eribed in and who 
uecuted the foregoing instrument, and admowledged that executed the foregoing instrument, and ac:knowledged that 

uecutcd the 1111111eo axc.:utcd the 111111e, . . . . . 

·~ I ' 

\• 

; ' 

STA"' o• NIW YOII, COUNTY OP NJl.W YORK Ill IT Aft OP NIW YOII, COUNTY o• ... 
On the 12th day of April, 19 79, before me 
personally came WARREN J, ALC..C:CI<, JR 
to me known, who, being by me duly sworn, did depose and 
say that he resides at No. 825 Wilson AWJlue, 

Newark, New Jersey i 
that he is the Vice President 
of Dal:'ling-Delaware Ca.' ~Ttll~ corporation described 
in and which executed the for.,going instrument: that he 
knows the 11eal Df said C:Drp!lralion; that the seal affixed 
to said instrument Is •uch corpornte seal; that it was so 
affixed by order of the ooard of directors o ~id cotpora· 
lion, and that he 81gned h~ /:-·7·order. 

C-··, 
/ 

~~ 1!~ ..... 1 ~ 

llfl 1,",'A'iW\\' 1...1·:1:;\{, 
NtHm~·~'.'·, ·· • ··,., .. Yur~ 

/; .. '.· ,,, 
(.,!·1·1'.· . ,• 1 :, t:olnul;v 

C(lUHiol!oiii,OJII •.. 1.:ll',, ~:.ctd; 'II, 1.!.\1 

INc. 

On the day of 19 , before n1e 
personally came 
to me known, whn, being by me duly sworn, did depose and 
say that he resides at No. 

that he is the 

of . 1 ·L-• , the corporation 1 escn...,., 
in and which executed the foregoing instrument; that he 
knows the seal of said corporation; that the seal affixed 
to said instrument is such corporate seal : that It was so 
affixed by order of the board of directors of said carpora· 
tion, and that he signed h name thereto by like order. 

RH~ 1155 ~-~ .. jQ33 

S~CI'ION 2 
BLOCK 312 
LOT 272 and 280 
COUNI'Y oa TOWN Queens 

....... 

<iP ba· 
Recorded AI ltqut .. oJ TIN Tldo Guuan~•• Comp111' 

IBTUIN BY MAIL T01 
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i 

23rddayof June , nineteen hundred and eighty 

CARL A. CAPASSO, residing at One Tredwell Drive, Old Westbury, 
New York 

REEL12(flf'AGE 372 
party of the lint part, and 

HOPE RESOURCE RECOVERY, INC,, having an office at 16 Howard 
Street, Hicksville, New York 

party of the eecond part, 

WITNUSETH, that the party of the firat part, in conalderation of 

TEN ($10.00) dollars, 

lawful money of the United State1, paid 

by the party of the eecond part, doea hereby pant ud releaee unto the party of the second part, the heirs or 

sueeeuora and wlpa of the party of the aecond part forever, 

ALL that certain plot, piece or parcel of land, with the buildinp 111d improvementa thereon erected, situate, 

lyinrandbeillflntbe Borough of Queens, City and State of New York, bounded 
and described as follows: 

BEGINNING at a point on the southwesterly line of a Long Island Rail· 
road Right of Way, which point is the following three courses and 
distances from the corner formed by the intersection of the southerly 
side of Review Avenue with the easterly side of Greenpoint Avenue 
(140 feet wide): 

1. 

2. 

3. 

RUNNING THENCE southeasterly fr.om said corner and along the 
southerly side of Review Avenue 925.03 feet to a point; 
THENCE south 18 degrees 25 minutes 31 seconds west 458.22 
feet to the southwesterly side of a Long Island Railroad 
Right of Way; · 
THENCE northwesterly and along the southwesterly side of said 
Railroad Right of Way as it curves to the right and having a 
radius of 2889.93 feet, 205.06 feet to the point of. BEGINNING. 

Continuing northwesterly along the southwesterly side of said Rail-
road Right of Way 237.31 feet to a point; 

THENCE south 32 degrees '•2 minutes 56 second3 west 59.24 feet to a 
point; 

I THENCE south 35 degrees 02 minutes 18 seconds west 80.76 feet to a 
point; 

' 
THENCE south 58 degrees 16 minutes l/~ seconds east 234.84 feet to a 
point; 

THENCE nor.th 35 degrees 02 minutes 18 seconds east 140 feet to the 
point or place of BEGINNING. 

:1 TOGETHER with any existing right, if any, which the party of the 
:,1 first part has to any easement or right of way from the above-des
i cribed premises over Railroad Avenue to Greenpoint Avenue, which 
'right shall be non-exclusive; reserving to the party of the first 
:i part, his successors and aseigns any existing right of way or. 
:easement for the benefit of the remaining property of the party of 

.1 the first part. Being part of the premises conveyed to the party 
:of the first part by Darling-Delaware Company, Inc. by deed dated 
·'April 12, 1979 and recorded April 18, 1979 i.n Reel 1155, P. 1010. 



TOGETHER with an easement in common with others for the purpose 
of maintaining, repairing and replacing sanitary sewer lines in 
that strip of land 6 ft. wide running from the northeast corner 
of the premises above described easterly along the northerly 
boundary of other abutting land of the party of the first part 
to the southerly terminus of the license given by the Long Island 
Railroad Co. to The Van Iderstine Co. to construct and maintain 
a 12 inch pipe with wires under the tracks of the Long Island ~ 
Railroad Co. pursuant to agreement dated April 21, 1958. The ~ 
easement created herein shall be conditioned upon the owner of ~ 
the above-described premises paying its proportionate share of t~ 
maintaining, repairing and replacing the sewer line and pumping ~ 
station that carries the effluent from the point where the easement > 
intersects the sewer line at the southerly terminus of the license f~ 
from the Long Island Railroad Co. to Review Avenue. Upon failure 
to make such payment when due this easement shall terminate. The 
proportionate share shall be based upon the square footage of the 
various buildings that connect to and our serviced by the sewer 
line running to Review Avenue. The party of the first part or the 
then owner of the land through which this easement runs shall have 
the right at his own cost and expense, to relocate this easement 
and the owner of the above-described property agrees that it will 
join in any declarations which are necessary to be executed and re
corded to indicate the new location of the easement. 

RESERVING to the party of the second part its heirs, successors 
and assigns an easement from the southerly terminus of the four 
licenses granted by the Long Island Railroad Co. to The Van Iderstine 
Co. dated May 15, 1964, July 1, 1949, April 21, 1958 and July 1, 1949 
to the northeasterly corner of the above-described property. The 
width of the easement along the one story concrete block and brick 
building presently existing on the premises described above shall be 
the distance between the northerly line of said building and the 
northerly line of the property described above. The width of the 
easement from the easterly line of said building to the northeasterly 
corner of the property described above shall be 6 feet. The easement 
shall be for the purpose of installing, maintaining, repairing and 
replacing the pipes, wires and other facilities that pass within the 
license areas. 

RESERVING to the party of the first part, his heirs, successors and 
assigns an easement along the southerly side of the railroad siding 
which enters the property described above from its northeast corner 
and runs in a southwesterly direction for the purpose of loading 
and unloading railroad cars. Said easement shall run along the 
southerly side of the railroad tracks from the point where the 
southerly side of the railroad tracks enter the property described 
above a distance of 90 running feet and shall be 45 feet in width. 
This easement shall be revokable by the party of the second part, 
its successors or assigns upon the giving of thirty (30) days 
written notice to the party of the first part, his heirs, successors 
or assigns. 

SUBJECT TO: 

1. Any state of facts an accurate survey may show; 
2. Rights of way, easements, Letters Patent, boundary line agree

ments and rights of record; 
3. Mortgage made by Carl A. Capasso to Darling··Delaware Company, Inc. 

in the principal sum of $450,000.00 recorded in Reel 1155, P.l034 
and now reduced to the principal sum of $377,606.95 and interest; 

4. Rights and easements of others and abutting owners on the east 
side and west side of A Street also known as Railroad Road Avenue 
or Street 

5. Rights, easements, use and occupation of the Long Island Railroad 
Co. in A Street also known as Railroad Avenue or Street and to 
maintain the railway siding or spur over, above and across the 
above-described premises. 



•,_1 

'I'OGit'ni&R •lth aD rfatat, title llld lnterat, If 111)'1 of the party of the lint part Ia and to any atreeta and 

lOW ahular the above deicrlbed pnm!Mi to the Clliiter llael thereof, 

TOGmiBR with the appurteaanca lnd .U the Illite ad rlpta of the party of the &rat part in and to 
alclpnmlta, 

TO HAVE AND '1'0 IIOIJ) the preml• Mnla panted Ull1o the party of the Hcond part, the beln or 

IUOCIIIOrl and llllpa of the party of the ~ part forever. 

AND the party of the firat part covaauta that the party of the &nt part hu not done or •uirered anythinc 

whereby the aid premlaea have been lnCIIIIlbereclla any way whatever, acept u aforeaaid. 

AND the party of the lint part, In. CGmpliaDQI with Section 13 of the Lim uw, COVUIIIIII that the party of 

the lint part will ncei?e the Cllllllderatlon for thla coaveyaace and will hold the richt .to receive auch coalld

eratioa as a trust fund to be applied first for the purpoae of payq the cost of the improvement and wiU apply 

the aame lint to the payment of the cost of the improve~~~e~~t before uainc any part of the total of the aame for 

any other purpose. 

The word "party" shall be construed as if it read "partica" whencwer the sense of this indenture so requires. 

IN WITNESS WHEREOF, the party of the first part has duly executed this deed the day and year first above 

written. 

Iw I'USZJIC& OP: 



ITATI OP IIIW you, COUim' o• NASSAU llr ITAft o• IIIW TOll, COUIIn o• ... 
On the 23rd day of June 1980 , before m~ 
periOIIaltycune Carl A. Capasso · · 

to me known' to be the lndlYfdual deeCribed Ia aad ,;m, 
executed the foreaoltar lllltntmillt, aacl li:la!Owtecfpd t1a1t 

he exeeutec1 the -· · · · 

.·.·.··· 

On the day of . . 19 , before me 

~yc:uae. REE.Li26']rAGE 375· 
to tM icno\.m to be the llldivfdual deaerlbed Ill aad who 
executed the f~lll latttwnent, aid iclcimrledpl that 

executed the lllme. · 

Ur ITAft OP IIIW fOil, COUIIn o• ••• 
On the day of 19 , before me 
penoaally came . 
to me known,. wllo, ,belq by RJe dilly twpm, clid depo~e aad 
say that he' reildet at Ro. · · , 

that he ia the ·. 
of 

' 

, the corporation described 
in and which executed, the· foregoing: lastrumeat; .diet be 
lmoWll th~ seal of ,said corporation ; , that the 1eal affixed 
to said instrument ia &lleh ~te aeal; that It Wai ao 
affixed by order of 'the~ board of di~ora of salcl cOrpOra
tion, and' that he iiifted h liame thereto by like order. 

' ' ~ I 

i···: ... 

"· ., 

: 1-:1.' ~ '., 

~~ua41 auh.Aat,_llt.tb ...... . 
~TH COvENANT AGAJNIIT GllM'I'Oa'~ A~. ·. 
T uNO. ?.. ":2. :l. I ~ 4.7 " 

t; .. , 
i·' 
0 

I .. ... 
0 

= ::0 

~ 

i .. 
~ 
~ 
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CARL A, CAPASSO 
TO 

HOPE RESOURCE RECOVERY, INC, 

~1-'Jn:n:· 

On the day of 19 , bdore me 
penotl&lly -
the aubacribinr. witn~ to the foreaoinr lnltnmlent, with 
whom l am penonally. acqilainte'd, wlio, being by me duly 
swom, did. ~.epoll and say that be resides at No. 

· that he latoiVa ; 

· , , .. ' : • to be. the individual 
descri~cl.in and w!Jo executed tb~ · fo~going . irisirummt; 
that 'lie, ..ald .. subscriblpr witpess, was present and saw 

· execute the Sllllle: and that he, said Witness, 
11;~ the same time auln~becl h name as witness thereto. ., 

. ' 

UcnON .~. ... .. ·! .. 
III.OCIL 31?-
LOT vt\nv 
COUNTY OR TOWN Queens 

R-rdcd a1 Roqun& at 
CHICAGO TITLE INSUilANC& COMPANY 

Recura by Nail 10 

E v 1 ~ n~ TVlov (f't'YI tit Vtc.> e'*t. 
/~':)1 (.(~L.L.v M rt.n'~, 
Mt ,..Jio:o t.n N·'(. 

Zip No, 
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. r \ . \ . 1 ~-·h 
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Blk. 312 

Lot._a~~;·· 

lund&ld N,I.I.1.U, FOMI --10M -W.n .,., !laW IJIMI, wlllt C'".GHDift11 ... -. (ir•nult'l Adt-I~Uvid~~<~l ur Co•pw•tillll. llinli- i~Mr.) 
COIIIUI.T YOUIIA'Wfta ....... IIH ftiiiiU111111111T ·1HIIINITIUIIIIIT IMOIILD ft UIID IY UW"'III OIILY 

'IHIS INDEN'IVRI, made the ~ r1 day of December , nineteen tundred and ninety-seven 

BEl'WEIII HOPE RESOURCE RECOVERY, INC., 16 Howard Street, Hicksville, New York 

party of the lint part, and 

PRINCE PLASTIC & METAL CO., INC., 111-49 41st Avenue, Corona, New York· 

party of the second part; 

Wl'I'N.I.t.S£111. that the party of the tirst part, in consideration of ten dollars and other valuable conlideraticm 
paid by the party of the ~teonil part, does hereby grant and release unto the party of the -d part, the heirs 
or succeuon and assigns of the party of the second part forever, 

ALL that certain plot, piece or parcel of land, with the buildin(s and improvements thereon em:ted, situate, 
lyinr and beinc in ihe Borough and County of Queens, Ctty and State of New York, bounded 
and described as set forth in Schedule A annexed hereto • 

.,:_ ... • .I 

TOGETHER with all right, title a11d interest, if any, of tho: party of the lirst part in and to any streets and 
roads abutting the above described premises to the cent~r lines lhtr<.'Of; TOGETHER with the appurt-nces 
and all the estate and ri.hts of the party of the lirat part in and to said pmnises; TO HAVE AND TO 
HOLD the premises here1n 1ranted unto the party of 11M: RCOnd part, the ht!lrs or su.:ce11101'8 and •••len• of 
the party of the second part forever. 

AND the partY of the lint part covenants that the party of 1he lint part has not done or suffered anythinr 
whereby the aald premisea hsYe bter. encumbered in any way whatever, exl't'pt as aforesaid. 
AND the party of the first part, in compliance with Section 13 of the Uen Law, •-ovenants thst th~ party of 
the first part will recci.c the considention for this COR\'t!yan•-.. and wiil hold tho: right to rteeive such consid· 
ention u a trust fund to be applied lint f9r the purpose of paying the cost of the impmvdiCIIt and will apply 
the same first to the payment of lhc: cost of lhe improvement before 111i1111ny part of the total of the same for 
any other purpose. 
The word "party" shall be conotnsed as if it read "parties" whenenr the sense of this indentpre 10 nquin:s. 

IN. WITIIEIS WHIREOJI, tbc part)' of ~ 6nt pan hss duly aecuted lhis deed the day and ysr lint above 
wntten. 

Hope Resource Recovery, Inc. 

ByMa~~4. 
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SCHEDULE A 

BBGlHHlHG at a point on ~he 1outhwe1te~ly line of a Long Ialan~ 
aail~oad Right of Way, whioh ~int la the following th~•• oour••• 
an~ ~i•tanoe• from th• oo:ne: focae~ b.r the inte~aeotion of tbe 
aoutbe~ly 11~• of Review Avenue with the ea1te:ly aide of 

· G:eenpoint Av•nue ( 140 f .. t wide) J 

. 1. RUIRIING 'l'DHCB Swthea•t•~ly f:oa aaicl coxne~ aAC! along the 
aoutherly aide of a-view Avenue t25.03 feet to a pointJ 

2. TBBHCB South 18 clegzo•e• 25 llliautea 31 aeaonda we•t 458.22 feet 
to the aouthwwate~ly alcle of a ~oag Ialand Railroad Right of WayJ 

3. TBBHCB Ho~thwelte~ly and along the •outhweaterly eUe of •aid 
llail~oad Rivht of Way ae it ouJ:ve• to tbe right and having a 
~adlu• of 288t.t3 feet, 205.06 feet to the poiat of BBG1HR1NG • 

. Continuinv no~hwe•t•rly along the •outhwe•t•~ly •ide of •aid 
Railroad RJ.vht of Way 237.31 feet to a pointJ 

'oramcz South 32 degr••• 42 ld.nute• 56 aeooft~W we•t 5t.24 feet to a 
po1DtJ 

TBINCB South 35 degJ:ee• 02 minute• 18 aeoonda weat 80.76 feet to a 
pointJ 

· TBINCB South 58 degJ:Me 16 IILlnut•• 14 aeoODde eaat 234.84 feet to 
. a pointJ 

. TBBNCB Borth 35 defJJ:... 02 IL'I.Dut•• 18 aeooJUia eaat 140 f .. t to 
th1 point OJ: plaoe o~ BIGDIIlJIG, 

all of Grantor'sltght title and interest tn and to 
· !I!OIIBTIBR witblan ••••••nt o Riv\at of W&J foJ: ing~ ... and egJ: .. a over a 
•~rip of land 12 feet .l.m wlclth aa aaoh •a•eaant 1• recited in at~e ... nt 
in Uber 1383 cp 423 • 

. BEING PREMISES KNOIIN AS 3790 Ratli'Oid Avenue (aka 37-9o··Newton Creek) o t.ong .Island 
.City, ~ew York · · · · 

. : 



STAn Of IIIW vo-. coum Of Ill WAn Of •nt 'IOU. COUld\' .. ... 
, before 1M On the day of 

.pr,_lly(III'IC 
19 , before me 

to attr knnwn tn be thr indiYidual dracribed in and wlio 
e:recatcd thr forrroinr ina!l'llllltftt, aDd acknowled&ed that 

eu:utcd the 11me. 

KENNETH WAAO 
Notary Dubhe. State of New York 

No.01VVA502223~ 
Quahf•ed 1n Suffolk Coun 

Term Ellpiral January 3, 1119 

lugaia aah &alt •th 
Wmt C0VKHANT AGAINST GuN'IOk'l Acn \ 

TITLE NO, 0&;, -/,., ptfr~ 
·~--pe--R·e-sou~r~cea.Rae~co~v~e~r~y,~I~n~c~.===-- ~ 

TO 

Prince Plastic & Metal Co., Inc. 

~~--OFilWYOUIOMD DPDILID-IIIIIIIIID 

Dillrillllltll ., 

., •• GA80 .......... •••..aANc• co•...aT 

On the day of 
pe..-JI)'CUIC 

19 

to mr known to be the individual dac:ril,cd in and who 
raecutcd the forrpinr ln1tnunent, uul aclmDwleclrcd that 

executed the ..-. 

I'I'Aft 011 •aw fOil. COUld\' Of ... 
On the clay of 19 , before me 
personally cam~ 
the aubacribine witne11 to the forqolnc inatnamtnt, with 
whom I am pe-nally acquainted, who, beiq by 1111· duly 
•worn, did depGR and I&Y t111t be relidea at No. 

he'lcnow• 

IICTION 

•LOCI. 312 
LOT 272 
CXKJanv MIXWWllf Queens 

Lung-Fong Chen, Esq. 
41-46 Main Street 
Flushing, New York 11355 

. 

(:::) 
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.DEED 

THIS INDBN'nJRB, millie th/8 _L c/uy of March ·, two thouaund 

BBTWBEN PlliNCB PUSTIC 41 METAL Cll, INC 

37-90 Railroad Avenue, L.I.C. 1 N.Y. 11101 

WlTNESSETll. that the fKl1'IY of the first pan. In coruldtll'lllloll of Ten Dolltln and othsr 
valuable consideration paid by the party of the second pan, d!Jalrereby gl'tlllt tllld reletUe 111110 
tl~e party of the MCOnd part, the h.eh'1 or IUCCIIII01'I and 081igm of the f101'I)I of the second part 
forewr, 

AU thllt cenaln plot, piece or parcel of/111111, with tJw butldtnp tmd tmpnnemen/1 tlrenurr 
erected. 1lhltlle, lying llllll being In the iJof'ough and County of Quee111, City tmd State of New 
Yor~ bmmded tmd d&w:rlbed a' follnw.': 

BEGINNING at a pohll on the soUiher/y line of a Long Island Rmlrofld RJghl of Way. wlllch 
poinl Ia the following thne coursn and dillancu from tits corner fornwd by the lntenecllon of 
the southerly side of Review Awnue with the SIIBier/y side ofGI'IIIItpOint AYemle (140f-t wkltl); 

I. RUNNING THENCE Southeasterly from Mid comer and lllong 1M MJUtherly side of 
Review Avenue, 915.03 foetto a poinl: 

2. THh"NCE South 18 degrees 25 minutes 31 second8 west458.22feet to tits southwesterly 
side of a Long Island Railroad Right of Way: 

3. THh.WCE Northeasterly and ulong the southwelterly side of 11t1td RIIJJNtld Rlglu of WQY 
as it curves to the rlglu and having a radia of2889.93 foet, 205.06 fest to the poJIII of 
BEGINNING. 

COitlinuing northwesterly along the .Youthwe&terly side of 11111d Railroad Righi of Way 237.31 feel 
to a poilU; 

THENCE South 32 degrees 42 mintlles 56 ae''Oitlb 'Wf!8t 59.24 feettu a point: 

TH/o:N(~F. South 35 Jegree.t 02 minute., IR .tecondt we.tt RIJ. ?IS feet to a point,· 

THE"NCf.. Solllh 58 degrees 16 minutes /4 second~ 11181 234./U feel to a pollll: 

. ,. 

\ 
! ' 

• J •• •• 

: . ........ . 
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THENCE North 3S dewees 02 mlllfllea 18 seconds east 140 feet to the point 01' place of 
8EGJNNJNG: I .. 
TOGETHER with all oj'GI'Q1I/01" ~right, title and lnleres1 In and to an Easement of Right of Way 
for ingress IUIII egrt>.&' over a strip of land 12 feet In width as 8IICh ea.temenJ 18 recited In 
agreement In llber 1383 cp 423. 

BEING PREMISES KNOWN AS 3790 Rill/rood Avenue (ala 37-90 Newton Cl'ed), Long Island 
City, N.Y. 

TOGETllER with a/1 l'ighl, title and intel'eSt, if any, of the party of the first part In and to any 
8t1'eels and 'I'OfJda abutting the above described premises to the ce111er lines thenof; 
TOGBTBD wilh the appurtenances and a/ltlul estate and rights of the ptUty of the first part in 
and to 81lld premises; TO &4nl ~D TO BOLD the premises heJ>ein granled unto the party of 
the :wcond pol"', the lwirs or 61/CCe&son tl1ld Q61/gM of the party of the second fX111forever. 

AND the party of the first pot1 cownanutlllll the party of the fo'SI pa11 has not done or stifued 
QIJ)IIhing whereby tlw said premises hove been B1l&fllllbeNd In 010' way whalever, ezcept 4f 
~~~ . 

AND the party oftlw jirat pan. In compliance wltl1 Sec#tm 13 of the Lien lAw. COWTifJIII8 thlll 
the party of the first port will rece/lle the crmalderatlon for this conveyance and will hold tlw 
rtghJ to I'BCeive auch com/deration as a l1'll.ft fimd to be applied fh'st /01' 1M flll11JO" of paying 
the coat of tile improvement and will apply the IIJIHe flr~t to the payment of the co.rt of tlw 
improve1:umt bej'OI'e uamg tD9' JNU1 oftluJ total of the same fo,. CliO' other pll1'JJ08& 

The wunl "pony" aht.tll be con&trued us If it read "putties" whenever the ~Jen&e of this indenture 
so require& 

. 
IN WITNESS IYBEIIBOF, the party of the /list part 11118 dally aecuted this deed the day and 
yem flnt above wrlnen. 

IN PRESENCE OF: 
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DEED 

THIS INDENTl!RE, madl! this j_ day of Nov •• Two Thousand One 

BETWEEN ING-NAN HWANG 

ltavlng an address at 111-49 41st Avenue, Corona, NY 

ING·NAN HWANG and F'ENG-CHIU HWANG 

111-49 41st Avenue, Corona, NY 

J'(ltty of tlte s«ond pllrt, 

WITNESSETH, that the party of the jiFSI port, in consideration of Ten Dollars and other 
valuable r:omideratton paid by the party of the second part, does hereby gra11t and release unto 
the party of the second part. the heiFS or successon and tUsigm of the party of the second part 
foreve,., 

ALL THAT Ci.'RTIIIN plot, piece or parcel of land with the buildings and improvements 
thereon, erected, sltuat(!, lying and being in the Dorough and County of Queens, City and State of 
New YorA; bounded and ducl'lbed as follows: 

BEGINNING at a point on the southerly li11e of Long Island Radroad RighJ of Way. which point 
18 the following three courses and distances froM the comer formed by the intersection of the 
southerly side of Review Avenue with the easterly side ofGretnpoint Ave~aue. (140 feet wzde) 

/, RUNNING THENCE Southeasterly froM said con~e,. and along the southerly side of 
Rniew Avenue, 925.03 feet to a point; 

1. THENCE South 18 degrees 25 minutes 31 seconds west 4S8.22 feet to the southwesterly 
side ofl,ong Island Raiii"'tltl Right of Way,· 

3. THENCE Northeoaterly and along the southwesterly sldt. of said Railroad Right of Way 
· oa it cunes to the right and having a radius of 2889.9J foe~ 205.06 foet to the point of 

BEGINNING. 

Continuing nofthwesterly along the southwesterly side of said Railroad Right of Way 217.31 feet 
to a point: 

THEN(."£ South 32 degrees 12 minutes S6 seconds west 59.24/eetto a point: 

THENCE South 35 degrees 02 Minutes 18 .<tecondr west80. 76foet to a point: 

THENCE South 58 degrees /6 minutes /4 seconds east 2.1U.U foet to a point: 

THENCE North JS degrees 02 minutes 18 seconds east 140 feet to the point or place of 
BA"GINNJNG. 

---· .. ~,.,·== .... ==w-.. ... -------------------~lllll~ 
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T06"ETHER with all ofGrantor's right. IItie and interest In and to an Easement of Right ofWay 
for ingl'ess and egress owr a strip of land 12 feet in width a.r such easement Is recited in 
agreement in Liber 1383 cp 42J. 

.BEING PREMISES KNOWN AS 3790 Railroad Avenue (aka 37-90 Newton Creek), Long 
Island City, N. Y. 

TOGETHER with oil right, title and intercst, If any, of the party of the first party in and to any 
streeu and roads abutting the above described premises to the center lines thereofi 
TOGETHER with the appurtenances a11d a// the estate and rights of tile party of the first port in 
and to said premues: TO HA f/E AND TO II OLD the pnmises herein granted unto the party of 
the second part, the heirs or successors :1nd assigns of the party llfthe second part,fonver. 

AND the party of the first part covenanLr that Ill. party of the first part has not done or suffered 
anything whereby the said premises have been encumbered in any way whatever, except as 
afor~said 

AND the party oftheftrst purr, in compliance with Section 1 J of the Lien Law. covenants that the 
party of the first part will receive the consideration for this conveyance and will hold the right to 
l'eceive such consideration as a trust fund to be applied first for the purpose of paying the cost of 
the improvement and will apply the same first to the payment of the cost of the improl·ement 
befol'e using any part of the total of the same for any other purpose. 

The word ''party" shall be construed as it read ''parlies" whenever the sense ofthk indenture so 
nquires. 

IN WITNESS WHEREOF, the party of the first part has duly executed this deed the day and 
year first above ·wrillen. . .... ~ 

IN PRESENCE OF: 

/ 

STATEOFNEH'YORK )n.: 
COUNTY OF QlJEENS ) 

On this _I_ thy of Nov. , in the year 2001, before me the undersigned, personally 
appeared lNG-NAN HWANG, -

. penona!ly brown to me or proved to me on the basis of satisfactory evitknce to he the 
indlvldual(s} whose name(.'.) m (are) subscribed to the within instrument and acknowledge to me 
thai helshellhey executed the same in his/her/their capacity(ies}, and that by his/her/their 
signatures on the instrument, the indMdual(s) or the person upon behalf of which the 
indJviduaJ(s) acted, executed the instrument. 

Notary Public 

~--~~-~--~~·------~----------·&~------~-------------~~~ 
\_, __ -~- ---·-·--- -- ~ _ _J.-::_} 
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Property Type: INDUSTRIAL BUILDING 

CROSS REFERENCE DATA 
CRFN __ _ or Document ID ___ _ 

GRANTOR/SELLER: 
lNG-NAN HWANG 
37-90 RAILROAD AVENUE 
LIC, NY 11101 

or Year Reel Page__ or File Number ___ _ 

PARTIES 
GRANTEE/BUYER: 
MAZU,LLC 
37-90 RAILROAD A VENUE 
LIC, NY 11101 

x Additional Parties Listed on Continuation Pa e 

Additional MRT: 
TOTAL: 

Recordin Fee: 
Affidavit Fee: 

FEES AND TAXES 
Filing Fee: 

0.00 $ 250.00 

0.00 

0.00 
0.00 
0.00 

RECORDED OR FILED IN THE OFFICE 
~~· ~( · . OF THE CITY REGISTER OF THE 

~~~- CITY OF NEW YORK 0.00 
0.00 
0.00 
0.00 

57.00 
0.00 

~.:, · Recorded/Filed 02-25-201113:41 
City Register File No.(CRFN): 

2011000069593 

~ 
City RegisterO.fficial Signature 
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LIC, NY 11101 



DEED 

THIS INDENTURE, made this /3 1
h day of November, Two Thousand Ten 

BETWEEN lNG-NAN HWANG and FENG-CHIU HWANG 

llavi11g an address at 37-90 Railroad Avenue, L.l.C., NY 11101 

party of tile first part, and MAZU,LLC 

having an address at 37-90 Railroad Avenue, L.l.C., NY 11101 

party of the second part, 

WITNESSETH, that the party of the first part, in consideration of Ten Dollars and other 
valuable consideration paid by the party of the second part, does hereby grallt and release unto 
the party of the second part. 

ALL THAT CERTAIN plot, piece or parcel of land with the buildings and improvemellts 
thereon, erected, situate, lying and being in the Borough and County of Queens, City and State of 
New York, bounded and described as follows: 

See Attached Schedule "A " 

SAID PREMISES KNOWN AS: 37-90 Railroad Avenue, L.J.C., NY l//01 
A/KIA 37-90 Newtown Creek, LJC, NY l/101 

BEING and intended to be the same premises conveyed by deed dated Nov. I 2001 and recorded 
on March 5, 2002 in Reel 6243 page 1250. 

A Power of Attorney dated 9116/2008 made by lng-Nan Hwang as Principal to Chin- Win Hwang, 
as agent is hereby recorded simultaneously herewith. 

TOGETHER with all right, title and interest, if any, of the party of the first part in and to any 
streets and roads abutting the above described premises to the centerlines thereof; 

TOGETHER with the appurtenances and all the estate and rights of the party of the first part in 
and to said premises: 

TO HAVE AND TO HOW the premises herein granted unto the party of the second part, the 
heirs or successors and assigns of the party of the second part, forever. 

AND the party of the first part covenallts that the party of the first part has not done or suffered 
anything whereby the said premises have been encumbered in any way whatever, except as 
aforesaid. 

AND the party of the first part, in compliance with Section 13 of the Lien Law, covenants that the 
party of the first part will receive the consideration for this conveyance and will hold the right to 
receive such consideration as a trust fund to be applied first for the purpose of paying the cost of 
the improvement and will apply the same first to the payment of the cost of the improvement 
before using any part of the total of the same for any other purpose. 

The word "party" shall be construed as it read "parties" whenever the sense of this indenture so 
requires. 



•t ,I 

IN WITNESS WHEREOF, the party of the first part has duly executed this deed the day and 

year first above wrUten. ~~ 
IN PRESENCE OF: ' 

lNG-NAN HWANGV J 

by CHIN- WIN HWANG, lzis attomey in fact 

~it-# 
STATE OF NEW YORK ) 

)ss.: 
COUNTYOFQUEENS ) 

On this I 3TH day of November, in the year 2010, before me the undersigned, personally 
appeared FENG-CHIU HWANG a11d CHIN- WIN HWANG, personally known to me or proved 
to me on the basis of satisfactory evidence to be the individual(s) whose name(s) is (are) 
subscribed to the within instrument and acknowledge to me that he/she/they executed the same in 
his/her/their capacity(ies), and that by his/her/their signatures on the instrument, the 
individual(s) or the person upon behalf of which the individual(s) acted, executed the instrument. 

,. 
Notary Publtc 



SCHEDULE "A" 

.ALL T/IA. T Ct'RTIIIN plot, piscs o,. parcel of /Q/fd wllfl lilt building! anrl iltl{lml'ementJ 
thereon, erected. 3/triatc, /ylilJl and b'ing In lhe Durough andCollnl)l ofQueen.J, City Qlll/ SliiU: of 
Nf:W Yorl; bounded Qlld IUJcrtiMd D.Jfollows: 

BEGllVNING at a polnl Mlht soutMrl)' limt q/Long Island Rnt/1'0(1(/ Righi of Way. which point 
IS the following tlwe corm6J and dlstan~sfi'Vm the coT'IIII' .forttrtd by till IIJ/tr.slctlon of tht 
southerly Jtde of Review If venue wllh thttlast•rf)lllrk ofGratnpoint AHIIUt. (J -1() fou wtrk) 

/, Rl/N/VING THENCE Sowmcuterly from said C01"//er Dnd along tM so11therly side of 
Review .A"rtnue. !J2S.VS ftet K1 a point; 

1. THENCE South 18 degree.J 1S minutu J/ Jtconds west 1~8.11/m to :hi sourhwsstBrly 
s/Jr: of !.eng Island Ratii'ODd Right of Way: 

J. THENCE Ncrtheasterl}' and along th1 soutlnve.sler/y silk of:aid Railroad Right cf Way 
GJ It cune.s to the riglrt and havtng t1 radiu.s of 2889.9J fo~t 20.1.06/ut to zht point of 
BEGINNING. 

Contlllulng Honhwtster/y along th11 .southweJterl) sldt of said llailrotzd H.lght of Way 137. 31 feel 
10 (l JNlilll: 

THENCE South J:J dilgntes42 minut~s .J6 .fllcontb "''st J9.14 foetlo a point: 

THENCE South JS d11~U 02 Minuter I B ,cr:condlwm80. 76 filii 10 a point: 

THENCB South SR dtgtws 16 minutes 14 ~condl eost 2J./.81 fo•tlq u INint: 

THENCE Nort/1 JS degrYes 02 m/11ute.s /8 seconds east Uo fest to lhe polnl ~' place of 
DI!.'(;JNNJNG. 



lNG-NAN HWANG 

. , .. 

BARGAIN AND SALE DEED 
WITH COVENANT AGAINST 

GRANTOR'S ACT 

Title No.: ___ _ 

& FENG-CHIU HWANG 
Section 
Block 312 

TO 

MAZU, LLC. 

Lot 272 

City or Town L.I.C 
County Queens 

RETURN BY MAIL TO: 

THOMAS E. BERINATO 
Attorney At Law 
123-40 83rd A venue 
Suite ID 
Kew Gardens, NY 11415 
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FOR CITY USE ONLY 

C1. County Code ._! --JL---11 C2. Date Deed ._! ~=......_/"'"'l':=:--/"=:::----' 
Recorded Month Day Year 

C3. Book 

OR 
C5.CRFN 

,___._--J"--....L..--1-...11 C4. Pagel L -L---L.-L--....L..__.,J 

REALPROPERTYTRANSFERREPORT 
STATEOFNEWYORK 

STATE BOARD OF REAL PROPERTY SERVICES 

RP -5217NYC 
(Rev11/2002) 

1. Property 1 37-90 1 NEWTOWN CREEK 1 QUEENS 11101 
Location~-..sT~R~EE"'T~N"u~M~BEo.Rr---~--------esT.TR~E~ET~N"-AM~E--------------------------------~---s"'o~R~o~uG~H~------------------~--,z,mp~c~oo"'E~~ 

2. Buyer 
Name 

MAZU, LLC 

LAST NAME I COMPANY 

LAST NAME I COMPANY 

3. Tax Indicate where future Tax Bills are to be sent 

FIRSTNAMS: 

FIRST NAME 

Billing il other than buyer address (at bottom of form) '----,===..,..,==:::----------------------L----===.---------------------------' 
AddreSS LAST NAME I COMPANY FIRST NAME 

STREET NUMBER AND STREET NAME 

4. Indicate the number of Assessment 
Roll parcels transferred on the deed 

S. Deed 
Property 
Size 

8. Seller 
HWANG 

Name LAST NAME I COMPANY 

HWANG 
LAST NAME I COMPANY 

CITV OR TOWN 

# of Parcels OR D Part of a Parcel 

lNG-NAN 
FIRST NAME 

FENGCHIU 
FIRST NAME 

9. Check the box below which most accurately describes the use of the property at the time of sale: 

4A. Planning Board Approval - N/A for NYC 

4B. Agricultural District Notice - NIA for NYC 

Check the boxes below as they apply: 

6. Ownership Type is Condominium 

7. New Construction on Vacant Land E3 

A a One Family Residential c 8 Residential Vacant Land E E3 Commercial G B Entertainment/ Amusement I [ZJ Industrial 

B 2 or 3 Family Residenlial D Non-Residential Vacant Land F Apartment H Community Service J 0 Public Service 

SALE INFORMATION 

10. Sale Contract Date II 1 13 I 20 I 0 I 
Month Day Year 

11. Date of Sale I Transfer II 1 13 I 20 I 0 I 
Month Day Year 

12. Full Sale Price S 
j ; . 0 I 

(Full Sale Price is the total amount paid for the property including personal property. 
This payment may be in the form of cash, other property or goods, or the assumption of 
mortgages or other obligations.) Please round to the nearest whole dollar amount. 

13. Indicate the value of personal 
property Included In the sale 

14. Check one or more of these conditions as applicable to transfer: 

Sale Between Relatives or Former Relatives 

Sale Between Related Companies or Partners in Business 

One of the Buyers is also a Seller 

Buyer or Seller is Government Agency or Lending lnslitution 

Deed Type not Warranty or Bargain and Sale (Specify Below ) 

Sale of Fractional or Less than Fee Interest ( Specify Below ) 

Significant Change in Property Between Taxable Status and Sale Dates 

Sale of Business is Included in Sale Price 

Other Unusual Factors Affecting Sale Price ( Specify Below) 

None 

ASSESSMENT INFORMATION - Data should reflect the latest Final Assessment Roll and Tax Bill 

15. Building Class Lf...2J 16. Total Assessed Value (of all parcels in transfer) ... l __ _._ _ _._ __ t-__, _ _. __ -r;--_._ __ _._ __ ,., __ -~. __ _._ __ ...J 

17. Borough, Block and Lot I Roll ldentifier(s) ( If more than three, attach sheet with additional identifier(s) ) 

QUEENS 312 272 

CERTIFICATION I certify that all oft he items of informolion entered on this form are true and corre<t (to the best or my knowlroge and belief) and I understand that the 

making or any":~· stot;e~~~~~·;zerei;subjcct me to the pro•·isions oft he pcnollaw rciath·c to the;~~~~~~ :;~~~~~nstrumcnts. 

BUY"'XN~ ~ DATE LASTNAME FIRSTNAME 

STREET NUMBER STREET NAME JAFTER SALE) 

CITY OR TOWN ZIP CODE DATE 

2010111300011201 



CERTIFICATION 

STREET NUMBER 

CITY OR TOWN 

I certify that all of the Items of infonnation entered on this form are true and correct {to the best of my knowledge and belief) and 
understand that the making of any willful false statement of material fact herein will subject me to the provisions of the penal law relative to 
the making and filing of false Instruments. 

BUYER'S ATTORNEY 

DATE 

STREET NAME (AFTER SALE) 

STATE ZIP CODE DATE 

2010111300011201 
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Affidavit of Compliance with Smoke Detector Requirement for One and-Two Family Dwellings 

State of New York ) 

AFFIDAVIT OF COMPLIANCE 
WITH SMOKE DETECTOR REQUIREMENT 
FOR ONE- AND TWO-FAMILY DWELLINGS 

) SS.: 
County of ) 

The undersigned, being duly sworn, depose and say under penalty of perjury that they arc the grantor and grantee of 

the real property or of the cooperative shares in a cooperative corporation owning real property located at 

37-90 NEWTOWN CREEK 
Street Address Unit/Apt. 

QUEENS 
Borough 

New York, ____ 3_1_2 __ _ 
Block 

__ 2_7_2 __ (the "Premises"); 
Lot 

That the Premises is a one or two family dwelling, or a cooperative apartment or condominium unit in a one- or 

two-family dwelling, and that installed in the Premises is an approved and operational smoke detecting device in 
compliance with the provisions of Article 6 of Subchapter 17 of Chapter I of Title 27 of the Administrative Code of 

the City of New York concerning smoke detecting devices; 

That they make affidavit in compliance with New York City Administrative Code Section 11-21 OS (g). (The 

signatures of at least one grantor and one grantee are required, and must be notarized). 

Sworn to before me V\) V Wl ~ Sworn tp~efore me yV 
this I ~ date of \) rg-:_ this ~ date ~(NAi'O (_)c..) 

THOMAS E. BERINATO • ft iHOMAS E.:; of New York 
Notary Public, State of New York cJ ;,..~ Notary Pubi~2;J4a30163 

No. 02BE4830163 ~~" ~?· . 0 eens countn Jt. ( \ 
Qualified in Queens CountnC( \ Quahf!ed 1E0 -~es June 30, ~ 

Commission Exoires June 30, ·_ ot_ commisSIOn xpl 
These statements are made with the knowledge that a willfully false representation is unlawful and is punishable as 

a crime of perjury under Article 210 of the Penal Law. 

NEW YORK CITY REAL PROPERTY TRANSFER TAX RETURNS FILED ON OR AFTER FEBRUARY 

6th, 1990, WITH RESPECT TO THE CONVEYANCE OF A ONE- OR TWO-FAMILY DWELLING, OR A 

COOPERATIVE APARTMENT OR A CONDOMINIUM UNIT IN A ONE- OR TWO-FAMILY DWELLING, 

WILL NOT BE ACCEPTED FOR FILING UNLESS ACCOMPANIED BY THIS AFFIDAVIT. 

1 

2010111300011101 



SMOKE DETECTOR AND CARBON MONOXIDE DETECTOR 
REQUIREMENT FOR ONE- AND TWO-FAMILY DWELLINGS 

STATE OF NEW YORK) 
)SS.: 

COUNTY OF QUEENS) 

The undersigned, being duly sworn, depose and say under penalty of perjury that they are 
the grantor and grantee of the real property or of the cooperative shares in a cooperative 
corporation owning real property located at 37-90 Railroad Avenue, Ll.C., NY (alkla 37-90 
Newtown Creek, LI.C., NY) Block 312, Lot 272, The "Premises"); 

That the premises is a one or two family dwelling, or a cooperative apartment or 
condominium unit in a one-or twofamily dwelling, and that installed in the Premises is (i) an 
approved and operational smoke detecting device in compliance with the provisions of Article 6 
of Subchapter 17 of Chapter 1 of Title 27 of the Administrative Code of the City of New York 
concerning smoke detecting devices; and (ii) an approved and operational carbon monoxide 
detecting device in compliance with the provisions of Section 378 5-a of the Executive Law of the 
State of New York concerning carbon monoxide detector devices. 

That they make this affidavit in compliance with New York City Administrative Code 
Section 11-2105 (g). (The signatures of at least one grantor and one grantee are required, and 
must be notarized). 

lNG-NAN HWANG :pA.iM .1,.;~~1 

itJ&-<1/lt.J ~91 ~ ·; 

Signature of Grantor Signature of Grantee 

~~~~~ ~rn~~~~~ 
l31

1r day of November 2011l910MAS E. BEAINATO 13111 day of November, 20t6IOMAS E. BERINATO 

1 JJ_ 
'Notary Public, State of 

6
N

3
ew York J ~ Notary Public, State of New York 

No. 02BE48301 No. 02BE4830163 
~ Ou~lif!ed In O_ueens Count\( 'l Qualified In Queens Count)fl 

Notary Public Commrssron El(DtrRs June 30·~ Notary Public Commission Exoires June 30, @_I l 

These statements are made with the knowledge that a willfully false representarion is unlawful and is punishable as a 
crime of perjury under Article 210 ofrhe Penal Law. 

WITH RESPECT TO SMOKE DETECfOR DEVICES NEW YORK CITY REAL PROPERTY TRANSFER TAX RETURNS FILED ON 
OR AFTER FEBRUARY 6m, 1990, WITH RESPECT TO THE CONVEYANCE OF A ONE-OR 7WO-FAMILY DWELLING. OR A 
COOPERATIVE APARTMENT OR A CONDOMINIUM UNIT IN A ONE OR TWO-FAMILY DWELLING. WILL NOT BE 
ACCEPTED FOR FILING UNLESS ACCOMPANIED BY THIS AFFIDAVIT. 

WITH RESPECT TO CARBON MONOXIDE DEVICES NEW YORK CITY REAL PROPERTY TRANSFER TAX RETURNS FILED ON 
OR AFTER NOVEMBER 27. 2002, WITH RESPECf TO THE CONVEYANCE OF A ONE-OR 7WO-FAMILY DWEUING. OR A 
COOPERATIVE APARTMENT OR A CONDOMINIUM UNIT IN A ONE-OR TWO-FAMILY DWELLING. WILL NOT BE 
ACCEPTED FOR FILING UNLESS ACCOMPANIED BY THIS AFFIDAVIT. 



The City of New York 
Department of Environmental Protection 
Bureau of Customer Services 
59-17 Junction Boulevard 
Flushing, NY 11373-5108 

Customer Registration Form for Water and Sewer Billing 

Property and Owner Information: 

(1) Property receiving service: BOROUGH: QUEENS BLOCK: 312 LOT: 272 

(2) Property Address: 37·90 NEWTOWN CREEK, QUEENS, NY 11101 

(3) Owner's Name: MAZU, LLC 

Additional Name: 

Affirmation: 
[ /' 

1 
Your water & sewer bills will be sent to the property address shown above. 

Customer Billing Information: 
Please Note: 

A. Water and sewer charges are the legal responsibility of the owner of a property receiving water and/or 
sewer service. The owner's responsibility to pay such charges is not affected by any lease, license or 
other arrangement, or any assignment of responsibility for payment of such charges. Water and sewer 
charges constitute a lien on the property until paid. In addition to legal action against the owner, a failure 
to pay such charges when due may result in foreclosure of the lien by the City of New York, the property 
being placed in a lien sale by the City or Service Termination. 

B. Original bills for water and/or sewer service will be mailed to the owner, at the property address or to 
an alternate mailing address. DEP will provide a duplicate copy of bills to one other party (such as a 
managing agent), however, any failure or delay by DEP in providing duplicate copies of bills shall in no 
way relieve the owner from his/her liability to pay all outstanding water and sewer charges. Contact DEP 
at (718) 595-7000 during business hours or visit www.nyc.gov/dep to provide us with the other party's 
information. 

Owner's Approval: 

The undersigned certifies that he/she/it is the owner of the property receiving service referenced above; that he/she/it 
has read and understands Paragraphs A & B under the section captioned "Customer Billing Information"; and that the 
information supplied by the undersigned on this form is true and complete to the best of his/her/its knowledge. 

Print Name of Ow~~ _,-/). ~! 
S1gnature: ~ ~ Date (mm/dd/yyyy) 

Name and Title of Person Signing for Owner, if applicable: 

BCS-7CRF·ACRIS REV. 8/08 

2 

2010111300011101 



NYC DEPARTMENT OF FINANCE 
OFFICE OF THE CITY REGISTER 

This page is part of the instrument. The City 
Register will rei y on the information provided 
by you on this page for purposes of indexing 
this instrument. The information on this page 
will control for indexing purposes in the event 
of any conflict with the rest of the document. 2012102200748001001E13Fl 

RECORDING AND ENDORSEMENT COVER PAGE PAGE 1 OF 27 
Document ID: 2012102200748001 Document Date: 10-13-2012 Preparation Date: 10-22-2012 
Document rype: DEED 
Document Pa e Count: 25 
PRESENTER: 
DANIEL WING-YU NG, PLLC 
2 EAST BROADWAY, SUITE 301 
NEW YORK, NY 10038 
347-261-1()67 
danngpllc @gmail.com 

Borough 
QUEENS 

Block Lot 
312 272 Entire Lot 

RETURN TO: 
DANIEL WING-YU NG, PLLC 
2 EAST BROADWAY, SUITE 301 
NEW YORK, NY 10038 
347-261-1067 
danngpllc@ gmail.com 

PROPERTY DATA 
Unit Address 

37-90 NEWTOWN CREEK 
Property Type: INDUSTRIAL BUILDING 

CROSS REFERENCE DATA 
CRFN __ _ or Document ID ___ _ 

GRANTOR/SELLER: 
MAZU,LLC 
37-90 RAILROAD A VENUE 
LONG ISLAND CITY, NY 11101 

or Year Reel Page__ or File Number ___ _ 

PARTIES 
GRANTEE/BUYER: 
lNG-NAN HWANG 
37-90 RAILROAD A VENUE 
LONG ISLAND CITY, NY 11101 

x Additional Parties Listed on Continuation Pa e 

Additional MRT: 
TOTAL: 

Recordin Fee: 
Affidavit Fee: 

FEES AND TAXES 
Filing Fee: 

0.00 $ 250.00 

0.00 

0.00 RECORDED OR FILED IN THE OFFICE 
0.00 OF THE CITY REGISTER OF THE 
0.00 CITY OF NEW YORK 
0.00 Recorded/Filed 11-02-201211:53 
0.00 City Register File No.(CRFN): 
0.00 2012000433562 

162.00 
0.00 .l 

City RegisterO.fficial Signature 
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LONG ISLAND CITY, NY l!IOI 



!!m! 

THIS INDENTURE made the 13th day of October, 2012, between MAZU, LLC, 
with address at 37-90 Railroad Avenue. L.I.C .. NY 11101, party of the first part, and 
lNG-NAN HWANy. with address at 37-90 Railroad Avenue, L.I.C .. NY 11101. FENG
CHIU HWANG, Wtth address at 37-90 Railroad Avenue. L.I.C .• NY 11101, as JOINT 
TENANTS, party <_>f the second part. 

WrrNESSTH 

'~'bat the party of the first part, in consideration of ten dollars and other valuable 
consideration paid by the party of the second part, does hereby grant and release unto the 
party of the second part, the heirs or successors and assigns of the party of the second part 
forever, · 

ALL that certain plot, piece or parcel of land, with the buildings and 
improvements thereon erected, situate, lying and being in the Borough of Queens, County 
of Queens, City and State of New York, more particularly bounded and described as 
follows: 

BEGINNING at a point on the southerly line of Long Island. Railroad Right of 
Way, which point is the fallowing three courses and distances from the comer 
funned by the Intersection of the southerly side of Review Avenue with the 
easterly side ofGreenpoint Avenue. (140 feet wide) 

1. RUNNING THENCE Southeasterly from said comer and along the southerly 
side of Review Avenue. 925.03 feet to a point; 

2. THENCE South 18 degrees 25 minutes 31 seconds west 458.22 feet to the 
southwesterly side of Long Island Railroad Right ofWay; 

3. THENCE Northeasterly and along the southwesterly side of said Railroad 
Right of Way as it curves to the right and having a radius of 2889.93 feet, 
205.06 feet to the point of BEGINNING. 

Continuing Northwesterly along the southwesterly side of said Railroad Right of . 
Way 237.31 feet to a point: 
THENCE South 32 degrees 42 minutes 56 seconds west 59.24 feet to a point; 

, · \ THENCE South 35 degrees 02 Minutes 18 seconds west 80.76 feet to a point; 
THENCE South 58 degrees 16 minutes 14 s~onds east 234.84 feet to a point; 
THENCE North 35 degrees 02 minutes 18 seconds east 140 feet to the point or 
place of BEGINNING. 

Said premises knoWn. as: 37-90 Railroad Avenue, LJ.C., NY 1U01 
' AfKJA 37-90 Newtown Creek, LIC, NY 11101 

Said premises being also known as Block 312, Lot 272. 

.:·. 

1 



Being the same premises conveyed to the party of the first part by Deed dated 
November 13, 2010 and .recorded on February 25, 2011 in the Office of the City Register, 
County of Queens, City Register File No. (CRFN): 2011000069593. 

TOGETHER with all right, title and interest, if any, of the party of the first part, 
in and to any streets and roads abutting the above-described premises to the center lines 
thereof; 

TOGETHER with the appurtenances and all the estate and rights of the party of 
the first part in. and to said premises; 

TO HAVE AND TO HOLD the premises herein granted unto the party of the 
second part, the heirs or successors and assigns of the party of the second part forever. 

AND the party of the first part covenants that the party of the first part has not 
done or suffered anything whereby the said premises have been encumbered in any way., 
whatever, except as aforesaid. ''· 

AND the party of the first part, in compliance withi Section 13 of the Lien Law, 
covenants that the party first part will receive the consideration for this conveyance and 
will hold the right to receive such consideration as a trust fund to be applied first for the 
purpose of paying the cost of the improvement and will apply the same first to the 
payment of the cost of the improvement before using any part of the total of the same for 
any other purpose. 

The word ~'party" shall be construed as if it read "parties" whenever the sense of 
this indenture so requires. 

IN. WITNESS WHEREOF, the party of the first part has duly executed this deed 
the day and year first above written. 

ING-NAN HWANG, Fi 

By.X ~/1-(1 
FENG-CHIU HWANG, Fifty Percent ShareholderofMAZU, LLC 



i·'r .... . 
,~; ..... . 
'"· H 

ACKNOWLEDGEMENT 

State of New York ) 
)SS: 

County of Queens ) 

On this 13th day of October, in the year 2012, before me, a Notary Public in and for the 
State of New York, personally came FENG-CIDU HWANG and lNG-NAN HWANG, 
personally known to me, or proved to me on the basis of satisfactory evidence to be the 
individual(s) whose name(s) is (are) subscribed to the within instrument and 
acknowledge to me that he/she/they executed the same in his/her/their capacity(ies), and 
that by his/her/their signature on the instrument, the individual(s), or the person on behalf 
of which the individual(&) acted, executed the instrument 

·' 
• .i -L 

.·. 

.:.·: 

. ~---. ·. 

./ 3 



Party of the First Part· 
MAZU, LLC, EIN: 

Party of the Second Part: 
ING~NAN HWANG, D.O.B.: l-2'=t- ftylf-,_ 
FENG-ClllU HWANG, D.O.B.: "l- I - £1~0 
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FOR CITY USE ONLY 

C1. County Code LJ_J C2. Data Deed Ll --==-.LI....,.,..--'1'-,. =----l 
Recorded Monlh Day y_. 

C3. Book 
OR 

C&.CRFN 

1.= I -!!;~ I NEWTOWN CREEK 
StiwttHAME 

2.Buyar 
Nama 

I 

HWANG 

LAST NNdE /·COMPANY 

HWANG 

LAST NNE I COMPANY 

REALPROPERTYTRANSFERREPORT 
STATEOFNEWYORK 

STATEBOARDOFREALPROPERTYSERVICES 

RP-5217NYC 

I QUEENS I lllOI 
BOROUGH ZJPCODE 

lNG-NAN 

'FIRSTNIWE 

FENG-CHIU 

FIRST NAME 

3. Tax Indicate whera fulura Tax Bills ara ID be sent I 
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c B Resld911ttal Vacant Land 
D Non-ResldenUal Vac:ant Land 

E B Commercial G a Enter1a1Mlenll Amusement 
F Apartment H Community Service 
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1 D Public Service 
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11. Data of Sale I Transl'af 

13 1 20121 
Day Yasr 

I 10 I 13 I 2012 I 
Day Year 
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( Full Sale Price Is tha total amount paid for the property Including personal property. 
This payment may ba In the fom1 of cash. other property or goods, or the assumption of 
mortgages or other obligations.} Please round ID lhB llfl8I&St whole dollar amount. 

u. lndll:allf r11e mua q~ peraonal 
propartr Included In 1he ....., 

Sale Between Relatiws or Former ReletiVes 

Sale Between Related Companies or Partneos in Business 

One of the Buyers Is also a Seller 
Buyer or Sailer is Gowmment Agency or Lending Institution 

Deed Type nat W81T8nly or Bargain and Sale (Specify Below } 

Sala of Fractional or Less than Fae lntun!St (·Specify Below} 

Significant Change In Property Between Taxabla,Status and Sala Dat
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Form RP-5217 NYC ATIACHMENT 

CERTIFICATION 
I certify that all of tne items oflnformation entered on this form are true and correct (to tne best of my knowledge and belief) and undermnd that the making 
of any willful false statement of material fact herein will subject me to the provisions of the penal law relative,to tne making and filing of false Instruments. 

; o 12-e /u t/2- £0/ 2o /2111 l.. 
Date 

; 

BLJyer Signature Date Seller Signature Date 

Buyer Signature Date Seller Signature Date 

Buyer Signature Date Seller Signature Date 

Buyer Signature Date Seller §ignature Date 

Buyer Signature Date Seller Signature Date 

Buyer Signature Date Seller Signature Date 

Buyer Signature Date Seller Signature Date 

Buyer Signature Date Seller Signature Date 

Buyer Signature Date Seller Signature Date 

Buyer Signature Date Seller Signature Date 

Buyer Signature Date Seller Signature Date 

Buyer Signature Date Seller Signature Date 

Buyer Signature Date Seller Signature Date 

Buyer Signature Dele Seller Signature Date 

Buyer Signature Date Seller Signature Date 

Buyer Signature Date Seller Signature Date 

Buyer Signature Date Seller Signature Date 

Buyer Signature Date Seller Signature Date 

Buyer Signature Date Seller Signature Date 
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Affidavit of Compliance with Smoke Detector Requirement for One and-Two Family Dwellinos 

State of New York ) 

AFFIDAVIT OF COMPLIANCE 
WITH SMOKE DETECTOR REQUIREMENT 
FOR ONE- AND 1WO-FAMILY DWELUNGS 

) ss.: 
County or G ~ ) 

,. 
The undersigned, being duly sworn, depose and say under penalty of perjury that they are the grantor and grantee of 
tl:Je real property or of tl:Je cooperative shares in a cooperative corporation owning real property located at 

37-90 NEWTOWN CREEK 
Slreel Address 

~--------Q_UE ___ EN __ S __________ NewYock, ______ 3_12 ____ __ 
Borough Block 

~it/Apt. 

___2_72 __ (the "Premises"); 
Lal 

That the Premises is a one or two family dwelling, or a cooperative apartment or condominium unit in a one- or 
two-family dwelling, and that installed in the Premises is .an approved and operational smoke detecting device in 
compliance with tl:Je provisions of Article 6 of Subchapter 17 of Chapter I of Title 27 oftl:Je Administrative Code of 
tl:Je City of New York concerning smoke detecting devices; 

That they make affidavit in compliance with New York City Administrative Code Section 11-2105 (g). (The 
signatures of at least one grantor and one grantee are required, and must be notarized). 

e knowledge that a will~lly false teprese 
10 of the Penal Law. 

PERTY TRANSFER TAX RETURNS 

0 THE CONVEYANCE OF A ONE- OR 
N'f. OR A CONDOMINIUM UNIT IN A ONE 

D FOR FILING UNLESS ACCOMPANIED BY T 

1 
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The City of New York 
Department of Environmental Protection 
Bureau of Customer Services 
59·17 Junction Boulevard 
Flushing, NY 11373-5108 

Customer Registration Form for Water and Sewer Billing 

Property and Owner Information: 

(1) Property receiving service: BOROUGH: QUEENS BLOCK: 312 LOT: 272 

(2) Property Address: 37·90 NEWTOWN CREEK, QUEENS, NY 11101 

(3) Owner's Name: HWANG ,lNG-NAN 

Additional Name: HWANG , FENG.CHIU 

Affirmation: 

1 
,f I Your water & sewer bills will be sent to the property address shown above. 

Customer. Billing lnfonnation: 
Please Note: 

A. Water and sewer charges are the legal responsibility of the owner of a property receiving water andfor 
sewer service. The owner's responsibility to pay such charges is not affected by any lease, license or 
other arrangement, or any assignment of responsibility for payment of such charges. Water and sewer 
charges constitute a lien on the property until paid. In addition to legal action against the owner, a failure 
to pay such charges when due may result in foreclosure of the lien by the City of New York, the property 
being placed in a lien sale by the City or Service Termination. 

B. Original bills for water and/or sewer service will be mailed to the ·owner, at the property address or to 
an alternate mailing address. DEP will provide a duplicate copy of bills to one other party (such as a 
managing agent), however, any failure or delay by OEP in proViding duplicate copies of bills shall in no 
way relieve the owner from his/her liability to pay all outstanding water and sewer charges. Contact DEP 
at (718) 595-7000 during business hours or visit www.nyc.gov/dep to provide us with the other party's 
information. • 

Owner's Approval: 

The undersigned certifies that he/she/it is the owner of the property receiving service referenced above; that he/she/it 
has rel!ld and understands Paragraphs A & B under the section captioned "Customer Billing Information"; and that the 
information supplied by the undersigt"Jed on this form is true {lnd co plete to the best of his/her/its knowledge. 

- NQ, Hw~ ~- a,~ ¥1~1~\e~ 
Print Name of · 

BCS.7CRF-ACRJS REV. 8108 

2012101500293101 
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FERTILIZER INDUSTRY. 13 

have prevailed the past two years, a large number of th~ small 
mixers which flourished, especially in war times, have been elimi
nated. 

In the former report of the commission it was stated that the seven 
largest companies with their subsidiaries controlled more than 58 per 
cent of the total output of mixed fertilizer. This percentage of con
trol has increased during recent years, and in 1921 it was estimated 
that these companies sold 65 per cent of the fertilizer used. The 
six largest companies in the inaustry sold about 60 :per cent of the 
total and in the trade are often referred to as the "B1g Six." They 
are as follows: 

The American Agricultural Chemical Co., with main office in New 
York City, was incorporated under the laws of Connecticut, June 30, 
1893. lis authorized capitalization is $100,000,000-$50,000,000 pre
ferred stock, $50,000,000 common, $28,455,200 of the ,Preferred stock 
being issued and $33,322,100 of the common stock bemgissued. The 
company also has a bonded indebtedness of $36,247,000, $30,000,000 
of which are first refunding mortgage gold bonds, issued February I, 
1921. It has 21 wet mixing plants, 11 dry mixing plants, and 14 by
product plants. The following is a list of its subsidiaries, includ
mg both producing and selling companies: 

Bigbee Fertilizer Co. 
Evergreen Milling Co. (Inc.). 
American Agricu]tural Chemical Co. of 

Connecticut. 
National Fertilizer Co. 
Pebbledalc Phosphate Co. 
Quinnpiac Co. 
American Agricultural Chemical Co. of 

Delaware. 
American Phosphate Mining Co. 
Coe-Mortimer Co. 
American Agricultural Chemical Co. of 

Florida. 
Boca Grande Land Co. 
Boca Grande Terminal Co. 
Charlotte Harbor & Northern Railway Co. 
Florida Townsite Co. 
Florida Wood Preserving Co. 
Goulding Fertilizer Co. 
Palmetto Phoe_r,hate Co. 
Pensacola Fertilizer Co. 
Export Railway Co. 
Independent Fertilizer Co. 
Greensboro Fertilizer Co. 
Peace River Phosphate Mining Co. 
Royal Guano Co. 
Old Dominion Guano Co. 
American By-Products Co. 
Empire Carbon Works. 
Northwestern Fertilizer Co. 
Packers' Fertilizer Association. 
American Phosphate Mining Co. 
Aroostook Warehouse Co. 
Clarks Cove Fertilizer Co. 
Cumberland Bone Phosphate Co. 
Knzetta Dock.& Warehouse Co. 
Pacific Guano Co. 
Poultry & Farm Supply Co. 
Lewis Wharf Co. 

Chemical Co. of Canton, The. 
Detrick Fertilizer & Chemical Co., The. 
Lazaretto Guano Co. 
Maryland Fertilizer & Manufacturing Co. 
Pollock Fertilizer Co. 
Susquehanna Fertilizer Co. 
Zell Guano Co. 
American Agricultural Chemical Co. of 

Massachusetts. 
Bradley Fertilizer Co. 
Eastern Oil & Rendering Co. 
Furbush & Co. (Inc.). 
Michigan Carbon Works. 
Millenbach Bros. Co. 

I 
National Hide & Leather Co. 
Schulte Soap Co. 
Bowker Chemical Co. 

I
I Bowker Fertilizer Co. 

Bowker Insecticide Co. 

I
; Josiah Cope & Co. 

Essex Rendering Co. 
S. M. Hess & Bro. (Inc.). 
Liebig Manufacturing Co. 
Listers Manu!facturing Co. 
Listers .AJmcultural Chemical Works. 
Moro Phillips Fertilizer Co. 
New Jerse:r. Rendering Co. 
Read Fertilizer Co. 
Sanderson Fertilizer & Chemical Co. 
Sharpless & Carpenter. 
Tygert-AJlen Fertilizer Co. 
Willia.Ins & Clark Fertilizer Co. 
Brown Co. (Inc.). 
Herman Brand. . 
Buffalo Rendering Co. 
Chicopee Guano Co. 
Crocker Fertilizer & Chemical Co. 
Long Island Agricultural Chemical Co. 
Frederick Sudlan Co. 

u 



14 FERTILIZER INDUSTRY. 

Milsom Rendering & Fertilizer Co. 
Nassau Fertilizer Co. 
Patapsco Guano Co. 
Pierce Phosphate Co. 
Preston Fertilizer Co. 
G. Selner Co. 
Suffolk Fertilizer Co. 
Acme Fertilizer Co. 
G. C. Buquo Lime Co. 
Cleveland Dryn Co. 
N. Rasael Son's Co. 
C. Masek Ghee & Reduction Co. 
Schaal-Sheldon Fertilizer Co. 
Union Fertilizer Co. 
W. E. Whann Co. 
Arthur Gore Co. 

L. B. Darling Fertilizer Co. 
Dixie Guano Co. 
Farmers' Fertilizer Co. 
Ashepoo Fertilizer Co. 
Clinton Oil Mill. 
Pownal Lime Co. 
Alexandria Fertilizer & Chemical Co. 
Berkley Chemical Co. 
Hampton Guano Co. 
Imperial Co. 
Norfolk Fertilizer Co. (Inc.). 
Palmetto Guano Corporation. 
Pocomoke Guano Co. 
J. E. Tygert Co. 
Robert A. Woolridge Co. 

The Virginia-Carolina Chemical Co., with main offices at Rich
mond, Va., was organized Se_ptember 12, 1895, under the laws of 
the· State of New Jersey. Its total authorized capital stock is 
S68,000,000, of which $30,000,000 is preferred and $38,000,000 
common. The amount of stock outstanding is $21,984,400 preferred 
and $27,984,400 common. It also has a bonded indebtedness of 
S25,4:01,000. The company also owns the entire outstanding capital 
stock of the Southern Cotton Oil Co., amounting to $10,000,000. In 
addition, the company o~s the entire capital stock of the following 
concerns: 

Florida Fertilizer Co. 
Mount Pleasant Fertilizer Co. 
Rasin-Monumental Co. 
Bryant Fertilizer Co. 
American Fertilizing Co. 
Union Guano Co. 
Navaaaa. Guano Co. 

Craven Chemical Co. 
: Georgia Chemical Works. 

Coweta Fertilizer Co. 
Birmingham Fertilizer Co. 

. Peruvian Guano Corporation. 
; Consumers Chemical Corporation. 

And owns the controlling interest in the following companies: 
Washington, Alexander & Cooke Co. Central Georgia Guano Co. 
Macmurphy Co. Moultrie Fertilizer & Manufacturing Co. 
Dothan Guano Co. South Georgia Fertilizer Co. 
Bragaw Fertilizer Co. Thomasville Fertilizer Co. 
Blackstone Guano Co. Commerce Fertilizer Co. 
Rock Hill Fertilizer Co. Maysville Guano Co. 
Independent Guano Co. Fidelity Chemical Corporation. 

There are 21 branch sales offices in the main organization, and in 
addition the Southern Cotton Oil Co. has 9 branch offices. 

The International Agricultural Corporation, with main offices inN ew 
YorkCitr, was incorporated June 14,1909, under the laws of the State 
of New York. Its authorized capitalization is $18,000',000 preferred 
stock and S18,000,000 common stock, of which $13,055,500 preferred 
is now outstanding and S7 ,260,600 common. In addition to the 
outstanding stock there is a bonded indebtedness of $8,638,900. 
This company at present owns and operates 5 wet-mixing and 3 dry
mixing plants in Georgia, 2 wet-mixing plants in Alabama, 1 wet
mixing plant in Ohio, 1 wet-mixing and 1 dry-mixing plant in South 
Carolina, 1 wet-mixing plant in New York, 1 dry-IDJXing plant in 
Virginia, 1 dry-mixing plant in Maine, and 1 dry-mixing plant in 
Massachusetts. Since the publication of the former report by the 
commission in 1916 there liave been numerous changes in the sub
sidiary companies owned by this ~oncern. The Agricultural Invest-

u 
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3798 Railroad Ave 

3798 Railroad Ave 

Long Island City, NY 11101 

Inquiry Number: 3773212.1 

October 31, 2013 

EDR® Environmental Data Resources Inc 

440 Wheelers Farms Road 
Milford, CT 06461 
800.352.0050 
www.edmet.com 



Certified Sanborn® Map Report 

Site Name: 
3798 Railroad Ave 
3798 Railroad Ave 
Long Island City, NY 11101 

EDR Inquiry# 3773212.1 

Client Name: 
Phillips 66 Co. 
1232 Park Street 
Paso Robles, CA 93446 

Contact: Leigh Ormonde 

10/31/13 

The complete Sanborn Library collection has been searched by EDR, and fire insurance maps covering the target 
property location provided by Phillips 66 Co. were identified for the years listed below. The certified Sanborn Library 
search results in this report can be authenticated by visiting www.edrnet.com/sanborn and entering the certification 
number. Only Environmental Data Resources Inc. (EDR) is authorized to grant rights for commercial reproduction of 
maps by Sanborn Library LLC, the copyright holder for the collection. 

Certified Sanborn Results: 

Site Name: 3798 Railroad Ave 
Address: 3798 Railroad Ave 
City, State, Zip: Long Island City, NY 111 01 
Cross Street: 
P.O.# NA 
Project: NA 
Certification # 81 F0-4924-8330 

Maps Provided: 

2006 1999 1991 1980 

2005 1996 1990 1979 

2004 1995 1989 1977 

2003 1994 1988 1970 

2002 1993 1986 1950 

2001 1992 1985 1947 

Limited Permission To Make Copies 

1936 

1928 

1915 

1898 

Sanborn® Library search results 
Certification # B 1 F0-4924-8330 

The Sanborn Library includes more than 1.2 million 
Sanborn fire insurance maps, which track historical 
property usage in approximately 12,000 American 
cities and towns. Collections searched: 

! ./' Library of Congress 

[./'University Publications of America 

!./' EDR Private Collection 

The Sanborn Ubrary LLC Since 1866TM 

Phillips 66 Co. (the client) is permitted to make up to THREE photocopies of this Sanborn Map transmittal and each fire insurance map 
accompanying this report solely for the limited use of its customer. No one other than the client is authorized to make copies. Upon request made 
directly to an EDR Account Executive, the client may be permitted to make a limited number of additional photocopies. This permission is 
conditioned upon compliance by the client, its customer and their agents with EDR's copyright policy; a copy of which is available upon request. 

Disclaimer- Copyright and Trademark notice 
This Report contains certain information obtained from a variety of public and other sources reasonably available to Environmental Data Resources, Inc. It cannot be 
concluded from this Report that coverage information for the target and surrounding properties does not exist from other sources. NO WARRANTY EXPRESSED OR 
IMPLIED, IS MADE WHATSOEVER IN CONNECTION WITH THIS REPORT. ENVIRONMENTAL DATA RESOURCES, INC. SPECIFICALLY DISCLAIMS THE 
MAKING OF ANY SUCH WARRANTIES, INCLUDING WITHOUT LIMITATION, MERCHANTABILITY OR FITNESS FOR A PARTICULAR USE OR PURPOSE. ALL 
RISK IS ASSUMED BY THE USER. IN NO EVENT SHALL ENVIRONMENTAL DATA RESOURCES, INC. BE LIABLE TO ANYONE, WHETHER ARISING OUT OF 
ERRORS OR OMISSIONS, NEGLIGENCE, ACCIDENT OR ANY OTHER CAUSE, FOR ANY LOSS OF DAMAGE, INCLUDING, WITHOUT LIMITATION, SPECIAL, 
INCIDENTAL CONSEQUENTIAL, OR EXEMPLARY DAMAGES. ANY LIABILITY ON THEPART OF ENVIRONMENTAL DATA RESOURCES, INC. IS STRICTLY 
LIMITED TO A REFUND OF THE AMOUNT PAID FOR THIS REPORT. Purchaser accepts this Report "AS IS". Any analyses, estimates, ratings, environmental risk 
levels or risk codes provided in this· Report are provided for illustrative purposes only, and are not intended to provide, nor should they be interpreted as providing 
any facts regarding, or prediction or forecast of, any environmental risk for any property. Only a Phase I Environmental Site Assessment performed by an 
environmental professional can provide information regarding the environmental risk for any property. Additionally, the information provided in this Report is not to be 
construed as legal advice. 

Copyright 2013 by Environmental Data Resources, Inc. All rights reserved. Reproduction in any media or format, in whole or in part, of any report or map of 
Environmental Data Resources, Inc., or its affiliates, is prohibited without prior written permission. 

EDR and its logos (including Sanborn and Sanborn Map) are trademarks of Environmental Data Resources, Inc. or its affiliates. All other trademarks used herein are 
the property of their respective owners. 
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Sanborn Sheet Thumbnails 

This Certified Sanborn Map Report is based upon the following Sanborn 
Fire Insurance map sheets. 

Volume 4, Sheet 64 Volume 4, Sheet 65 Volume 1, Sheet 37 

2005 Source Sheets ... 

Volume 1, Sheet 37 Volume 4, Sheet 64 Volume 4, Sheet 65 

2004 Source Sheets 
,..... "1" 

Volume 4, Sheet 64 Volume 1, Sheet 37 

Volume 1, Sheet 37 Volume 4, Sheet 64 Volume 4, Sheet 65 

3773212 - 1 page 3 



2002 Source Sheets 
~~ ~5' 

Volume 4, Sheet 64 Volume 4, Sheet 65 Volume 1, Sheet 37 

Volume 1, Sheet 37 Volume 4, Sheet 64 Volume 4, Sheet 65 

Volume 1, Sheet 37 

1996 Source Sheets 

Volume 4, Sheet 64 Volume 1, Sheet 37 

3773212- 1 page 4 



1995 Source Sheets .. 
-,,. 

Volume 1, Sheet 37 Volume 4, Sheet 64 Volume 4, Sheet 65 

1994 Source Sheets 

Volume 1, Sheet 37 

1993 Source Sheets 

Volume 4, Sheet 64 Volume 4, Sheet 65 Volume 1, Sheet 37 

1992 Source Sheets 

.. 
I 

(' .... 

Volume 1, Sheel 37 Volume 4, Sheet 64 Volume 4, Sheet 65 

3773212- 1 page 5 



1991 Source Sheets 
·-· 

Volume 4, Sheet 64 Volume 4, Sheet 65 Volume 1, Sheet 37 

Volume 1, Sheet 37 

1989 Source Sheets 
.if 

-. I 

Volume 1, Sheet 37 Volume 4, Sheet 64 Volume 4, Sheet 65 

1988 Source Sheets 

Volume 4, Sheet 65 Volume 1, Sheet 37 

3773212- 1 page 6 



1986 Source Sheets 

Volume 4, Sheet 64 Volume 4, Sheet 65 Volume 1, Sheet 37 

Volume 1, Sheet 37 

1980 Source Sheets 

Volume 4, Sheet 64 Volume 4, Sheet 65 Volume 1, Sheet 37 

1979 Source Sheets 
•.• " 

.. 

• 
Volume 4, Sheet 64 Volume 4, Sheet 65 Volume 1, Sheet 37 

3773212- 1 page 7 



Volume 1, Sheet 37 

1970 Source Sheets 

Tf 

' 
·, 

t 
\ 
\ 

'
,, \., •.... 

\ \~~ 
,\~•' 

Volume 1, Sheet 37 

Volume 1, Sheet 37 

Volume 1, Sheet 37 

3773212- 1 page 8 



Volume 1, Sheet 37 

1928 Source Sheets 

Volume Pier Maps, Sheet 40 

Volume 1, Sheet 37 

Volume 1, Sheet 37 

3773212 - 1 page 9 



2006 Certified Sanborn Map 

l 
Site Name: 

Address: 

City, ST, ZIP: 

cnent 

EDR Inquiry: 
Order Date: 
Certification# 

3798 Ralroad Ave 

379SRailroadAve 

< .. 

Long Island City NY11101 

Philflps 66 Co. 

3773212.1 
10!31f20131:56:02PM 
81 F0-4924-8330 

Copyright: 2006 

-· 

w 

z. 

This Certified Sanborn Map combines the following sheets. 
Outlined areas indicate map sheets within the collection. 

Volume 4, Sheet 64 

Volume 4, Sheet 65 

Volume 1, Sheet 37 

150 300 600 

t 
·N· 

3773212- 1 page 10 



2005 Certified Sanborn Map 
·' •I -, 

I 
" ':.I 
~· I 
.I ., ., 

I 
.I 
~' 
~\ 

:. 

1 
Site Name: 3798 Ra~road Ave 
Address: 3798 Railroad Ave 

City, ST, ZIP: Long Island City NY 11101 

cnent: Philllps66Co. 

EDR Inquiry: 3773212.1 
Order Date: 10131120131:56:02 PM 
Certincalion # BtF0-4924-8330 

Copyright: 2005 
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•I ., 
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~I 

~I 
~, 
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~I 

~I 
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~I 

I 
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0 

This Certified Sanborn Map combines the following sheets. 
Outlined areas indicate map sheets within the collection. 

Volume 1, Sheet 37 

Volume 4, Sheet 64 

Volume 4, Sheet 65 

150 300 600 

3773212-1 page 11 



1 
Site Name: 
Address: 

City, ST, ZIP: 

cr1ent 

3798RaHroadAve 
3798 Railroad Ave 

Long lslandCityNY11101 

Philllps66Co. 

2004 Certified 

Volume 4, Sheet 64 

Volume 1' Sheet 37 

3773212- 1 

-z. 
' 

/ .. 
/ ,. 

(/:.~~~> / 
~:.· / . / 

' 

page 12 



2003 Certified Sanborn Map 

Ste Name: 
Address: 

City, ST, ZIP: 

Client: 

EDR Inquiry; 
Order Date: 
Certification# 

3798 Railroad Ave 
3798 Railroad Ave 

Long Island City NY 11101 

Phillips 56 Co. 

3773212.1 
10131/20131:56:02 PM 
BIF0-4924-8330 

Copyright: 2003 

This Certified Sanborn Map combines the following sheets. 
Outiined areas indicate map sheets within the collection. 

Volume 1 , Sheet 37 

Volume 4, Sheet 64 

Volume 4, Sheet 65 

0 Feet 150 300 600 

3773212-1 page 13 



Site Name: 

Address: 

City, ST, ZIP: 

cnent: 

3798RailroadAve 

3798 Railroad Ave 

0 

+-

Long Island City NY11101 

Phllllps66Co. 

/ 
/ 

/ 

EDR lnqui~; ;~~~~~~1~ 1:56:02 PM 

-·· ,_ II wingsheets. 
"-"' ~· mbines the fo o ction. c'''''"' born Map co 'thin the colle 

This C~rt:::!:~~icate map sheets w' vo•m• '· .,. "' 

Outlme , "'"'"' 
Volume • 

Volume 1' Sheet 37 

• 

150 600 

3773212- 1 page 14 



2001 Certified Sanborn Map 

Site Name: 3796 Ra'llroad Ave 
Address: 3796 Railroad Ave 

City, ST, ZIP: Long Island City NY 11101 

Client: Phillips 66 Co. 

EDR ll'lquiry: 
Order Date: 
Certification# 

3773212.1 
10/31120131:56:02 PM 
B1F0-4924-833D 

Copyright: 2001 

This Certified Sanborn Map combines the following sheets. 
Outlined areas indicate map sheets within the collection. 

Volume 1, Sheet 37 

Volume 4, Sheet 64 

Volume 4, Sheet 65 

150 300 600 

3773212- 1 page 15 



1999 Certified Sanborn Map 

1 
Site Name: 3798 Ra~road Ave 

Address: 3796 Railroad Ave 

City, ST, ZIP: long Island City NY11101 

Client: 

EDR Inquiry: 
Order Date: 
Certification# 

Copyright: 

Phillips66Co. 

3773212.1 
10131120131:56:02PM 
61 F0-4924-8330 

1999 

This Certified Sanborn Map combines the following sheets. 
Outlined areas indicate map sheets within the collection. 

Volume 1, Sheet 37 

0 Feet 150 300 

3773212- 1 page 16 
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The certified Sanborn Library search results in this report can be authenticated by vis~ing ~~ 
www.edmet.com/sanborn and entering the certification number. Only Environmental 
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J 

Site Name: 
Address: 

3798 Railroad Ave 

3798 Railroad Ave 

City, ST, ZIP: Long Island City NY11101 

Client: Phllllps66Co. 

EDR Inquiry: 
Order Date: 
Certification# 

3773212.1 
10/31/20131:56.02P"' 
B1 F0-4924-8330 

Copyright: 1995 

\ 
\ 
\ 

1995 Certified Sanborn Map 

© .l.!i.i:£"Sanbom Co., EDR Sanborn, Inc 

36 

38 

3773212- 1 page 18 



1994 Certified Sanborn Map 

J 
0 

Site Name: 3798 Railroad Ave 
Address: 3798 Railroad Ave 

City, ST, Zll:': Long Island City NY11101 

Client: Ph!lllps66Co. 

EDR Inquiry: 3773212.1 
Order Date: 10/31120131:56:02?'-'1 
Certification # 81 F0-4924-8330 

Copyright: 1994 

This Certified Sanborn Map combines the following sheets. 
Outlined areas indicate map sheets within the collection. 

Volume 1, Sheet 37 

0 Feet 150 300 

3773212- 1 
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The certified Sanborn Library search results in this report can be authenticated by vis~ing ~ 
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Data Resources Inc. (EDR) is authorized to grant rights for commercial reproduction of 
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Site Name: 
Address: 

City, ST, ZIP: 

Client: 

3798 Railroad Ave 
3798 Railroad Ave 

Long Island City N'f11101 

Phillips66Co. 

Volume 1' Sheet 37 

Volume 4, Sheet 64 

Volume 4, Sheet 65 

Map 

150 300 600 

3773212- 1 page 21 



1991 Certified Sanborn Map 
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' 
Site Name: 3798 Railroad Ave 

Address: 3798 Railroad Ave 
©L1.11 Sanborn Co., EDR Sanborn, Inc 

City, ST, ZIP: Loog Island City NYII1 01 

Client: Phillips66Co. 

EDR Inquiry: 3773212.1 
Order Date: 10131120131:56:02 PM 
Certification# Bt F0-4924-8330 

Copyright: 1991 3773212- 1 page 22 



1 
Site Name: 
Address: 

City, ST, ZIP: 

Client: 

3798 Railroad Ave 
37913 Railroad Ave 

Long Island City N'f11101 

Phillips66Co. 

EDR !nqu1ry ~~~~~~~1~ 1:56:02PM 

·t· d Sanborn Map Cert1 1e 

order Date B1F0-4924-833D heets 
c'"''"''"". . h followings . 

,.,, mbmes t e 
1 

ct'
1

on c,,,;,h, . S born Map co 'th'n the cole . 
This Certified ~~. ate map sheets WI I 

Outlined areas m IC Volume 1, Sheet 37 
o Feet 300 

3773212- 1 page 23 
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1989 Certified Sanborn Map 

J 
S'rte Name: 3798 Railroad Ave 
Address: 3798 Railroad Ave 

City, ST, ZIP: Long Island City NY11101 

Client: Phillips66Co. 

EDRinquiry: 3773212.1 
Order Date: 10/31/20131:56:02PM 
Certification # 81 F0-4924-8330 

Copyright: 1989 

This Certified Sanborn Map combines the following sheets. 
Outlined areas indicate map sheets within the collection. 

Volume 1, Sheet 37 

Volume 4, Sheet 64 

Volume 4, Sheet 65 

0 Feet 150 300 600 

3773212-1 page 24 
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The certified Sanborn Lib_rary search results in this report can be authenticated by vis~ing s~ JoA ~).!-~--- . . , 
www.edmet.com/sanborn and entering the certification number. Only EnvironmentaiP CertifiCatiOn # B1 F0-4924-8330 
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1985 Certified Sanborn Map 

J 
Site Name: 
Address: 

City, ST, ZIP: 

Client: 

EDRinquiry: 
Order Date: 
Certification# 

3798RailroadAve 

3798 Railroad Ave 

Long Island City NY1!1 01 

Phillips66Co. 

3773212.1 
10!31120131:56:02PM 
BtF0-4924-8330 

Copyright: 1985 

0 

This Certified Sanborn Map combines the following sheets. 
Outlined areas indicate map sheets within the collection. 

Volume 1. Sheet 37 

0 Feet 150 300 600 

3773212- 1 page 27 



1980 Certified Sanborn Map 

1 
Site Name: 3798 Railroad Ave 
Address: 3798 Railroad Ave 

City, ST, ZIP: Long Island City NY11101 

Client: Phillips 66 Co. 

EDRinquiry: 3773212.1 
Order Date: 10131!20131:56:02PM 
Certification # B1 F0-4924-8330 

Copyright: 1980 

This Certified Sanborn Map combines the following sheets. 
Outlined areas indicate map sheets within the collection. 

Volume 4, Sheet 64 

Volume 4, Sheet 65 

Volume 1, Sheet 37 

0 Feet 150 300 600 

3773212- 1 page 28 



1979 Certified Sanborn Map 

1 \ \ 
Site Name: 

Address: 

3798RailroadAve 
3798 Railroad Ave 

City, ST. ZIP: Long Island City NY11101 

Client: Phillips66Co. 

EDR Inquiry: 3773212.1 
OrderDate: 10131/20131:56:02PM 
Certification # B1 F0-4924-8330 

Copyright: 1979 

This Certified Sanborn Map combines the following sheets. 
Outlined areas indicate map sheets within the collection. 

Volume 4, Sheet 64 

Volume 4,, Sheet 65 

Volume 1, ·Sheet 37 

0 Feet 150 300 600 

3773212- 1 page 29 



1977 Certified Sanborn Map 

.j;? 

0 

1 
Site Name: 3798 Railroad Ave 

Address: 3798 Railroad Ave 

City, ST,ZIP: Long Island City NY11101 

Client: Phillips 66 Co. 

EDR Inquiry: 3773212.1 
OrderDate: 10131/20131:56:02PM 
Certification# B1 F0-4924-8330 

Copyright: 1977 

This Certified Sanborn Map combines the following sheets. 
Outlined areas indicate map sheets within the collection. 

Volume 1, Sheet 37 

.. 
"1-·· 

0 Feet 150 

/ 

300 600 

3773212-1 page 30 



1970 Certified Sanborn Map 

e;. 

1 
_,;. 

c 

Site Name: 3798 Railroad Ave 
Address: 3798 Railroad Ave 

City, ST, ZIP: Long Island City NY\1101 

Client: Philllps66Co. 

EDR Inquiry: 3773212.1 
Order Date: 10131/20131:56:02PM 
Certification# BIF0-4924-8330 

Copyright: 1970 

This Certified Sanborn Map combines the following sheets. 
Outlined areas indicate map sheets within the collection. 
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1936 Certified Sanborn Map 
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Site Name: 3798 Railroad Ave 
Address: 3796 Railroad Ave 

City, ST, ZIP: Long Island City NY111 01 

Client: 

EDRinquiry: 
Order Date: 
Certification# 

Phillips66Co. 

3773212.1 
10/31/20131:56:02PM 
BIF0-4924-8330 

Copyright: 1936 

This Certified Sanborn Map combines the following sheets. 
Outlined areas indicate map sheets within the collection. 
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1915 Certified Sanborn Map 
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Site Name: 3798 Ra'llroad Ave 
Address: 3798 Railroad Ave 

City, ST, ZIP: Long Island City NYI11 01 

Client: Phillips66Co. 

EDR Inquiry: 3773212.1 
OrderDale: 10131120131:56:02Pit1 
Certification# BIF0-4924-8330 

Copyright 1915 

This Certified Sanborn Map combines the following sheets. 
Outlined areas indicate map sheets within the collection. 

Volume 1. Sheet 37 
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COPY FOR __ ~~--------------------~~------~~~-----

THE CHAMBER CF C~~~mRCE vF THE STATE ~F NEW Y~RK. 
/ 

Before ~ J, VIPCND DAVIES, Arbi tra.tor. 

New Y ork,. __ _,M~a,_r...,.c~h,__,.3,_,~~,~~'--:"l"-!9"-'3""'1=-"-. __ _ 

In the Matter Qf the Arbitration 
l:>etween 

THE VAN !DERSTINE CCMPANY, ~~ 
Long Island City, N.Y. 

; and 
TF..E AMERICAN \AGRICULTURAL CHEMICAL 
CCMPANY. r 
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Adams & Chambers, Stenographers United States District Court, 
Rooms 823-4, Park Row Building, New York. 

Telephone, Barclay 8792 . Notary Public 
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·THE. CHAMBER OF COMMERCE OF THE STATE OF NEW YORK. 

-----------------------------------X 
In the Ma.tter of the Arbitration 

between 

THE VAN !DERSTINE COMfANY, 
Long Island City, N.Y. 

and 

THE AMERICAN AGRICULTURAL CHEMICAL 
COMPANY, 

-----------------------------------x 

New York, March 3, 1931. 

Be fore 
J, VIPO:ND DAVIES, Arbitrator. 

P r e s e n t: 

1 

CHARLES L. BE&'IHEIMER, Chairman of the Committee 
on Arbitration of the Chamber of Commerce. 

J. D. TAMBLYN, Secretary of the Chamber of Commerce. 

B. c. DAVIS, secterary of' the Committee on Arbi tra
tion of the Chamber of Commerce. 

BREED, ABBOT & MOF?.GAN, Attorneys for The Van Iderstine 
Company, 
By HUGH S. WILLIAMSON, Cou."1sel. 

SULLIVAN & CROMWELL, Attorneys for The American 
Agricultural Chemical 0 ompany, 
By PHILIP L. MILLER, Counsel. 

/ 
/ 

-~ 
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Jl':THE COLUMBIA UNIVERSITY RARE BOOK AND 
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. JTEC'l'ED BY COPYRIGHT LAW (TITLE 17 U.S. Cr:l 

The Arbitrator subscribed to the following c:>ath: 

STATE OF NEW YORK 
: s s: 

0 OUN TY OF NEW YORK 

I, J. VIPOND DAVIES, appointed arbitrator in 

arbitration be tween 'rhe Van Iderstine Company and The 

. American Agricultural Chemical Company, do s·wear that I 

will faithfully and fairly herein examine the matters in 

controversy between the be fore-named par ties, and wi 11 

make a just award there, according to the best of my 

under standing. 

·~(Signed) J. VIPOND DAVIES • 

Subscribed to and sworn to before 
me this 3rd day of March, 1931. 

J. D. ·rAMBLYN, 
Notary Public, Richmond County 

(Seal) Certificate filed in N.Y. County No. 306 
New York County Register• s No. 2T209 

A R T H U R M. H A Y E S 

C H A R L E S L. H A U S S E R M A N N 

tHARRISON D A I B E R 

THEODORE ARNHOLTZ 

MILTON R 0 S E N B E R G and 

A R T H U R M A Y 0, Jr., then subscribed to the follow-

img oath: 



• 

• 

• 

You do swear in the presence of the eve~ living· God 

that in the proceedings now pending be tween The Van · 

Iderstine Compa.ny and The American Agricultural .Chemical 

Company, you will tell the truth, the whole truth, and 

nothing but the truth, so help you God. 

THE ARBITRATOR: I have before me a submission 

duly executed. 

(The Submission with Contract attached 

is copied in to the record ani reads as follows) : 

THE COMJ:.IliTTEE ON ARBITRATION OF 
THE CHAMBER OF COMMERCE OF THE STATE OF NEW YORK 

-------------------------------------X 
THE VAN IDERSTINE COMPANY 

-and-

THE AMERICAJ.'J AGRICULTURAL CHEMICAL 
COMPANY 

. . 

-------------------------------------x 

SUBMISSION 

A controversy, dispute or matter of difference 

between the undersigned having arisen and relating to a 

subject matter the nature of which, briefly stated, is as 

follows: 

Under date of June 21, 1929, the parties hereto 

entered in to a con tract under which The American Agri-

cultural Chemical Company, as sold to The Van 
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- ~~~~SIS 'COPY OF ORIGINAL MATE . .'UAL 
II'~ THE COLUMBIA UN!VE.ll.SrrYRARE BOOK AND 
MANUSCRIPT LIBRARY. miS MA1:E.\UALMAYBE 

1\lTC:CrED BY COPYRIGHT LAW (TITLE 17 U.S. Cfl 

· Iderstine Company~ as Buyer-, certain land., buildings anc:f 

machinery., together with the Seller's collecting and 

rendering business in New York State including current 

accounts and notes receivable arising out of loans and/or 

advances made to customers. A copy of that contract 

is annexed hereto and marked "Exhibit A"1
• 

The dispute between the parties involves the fol-

lowing two questions: 

1. What number of accounts was Seller required 

to turn over to Buyer under the contract and what., if 

any~ deficiency existed between the number of accounts 

turned over to the Buyer and the number so required and 

what da."'Ilages., if any~ is Buyer entitled to by reason of 

such deficiency~ if any? 

2. Was the account and/or note of the Solomon Meat 

Supply Company in the sum of $10., 373.02 and which was 
-

turned over to the Buyer in whole or in part a current 

account and/or a note receivable under the contract., and., 

if not~ to what extent is the Buyer entitled to a refund 

of the ~~ount paid therefor? 

we· do hereby voluntarily submit 'the same and all 

matters concerning the same to Mr. J. Vipond Davies 

as Arbitrator., selected by the Chairman of the Committee 

on Arbitration of the Chamber of Commerce of the State 



---------

. . 

of New York, from the List of official Arbitrators :~om..:. · 

. piled and established by the Cornmi ttee on Arbitration 

of the said Cha."llber of Commerce, for hearing and decision 

pursuant to the by-laws of the Chamber of Commerce of 

the State -of New York and the Rules and Regulations adopted 

by the Committee on Arbitration of the Cha.>nber of Commerce, 

and pursuant to the Arbitration Law of the-State of New 

York and Article 84 of the Civil Practice Act and other 
. . . . . . 

statutes of the State of New York and &"llendment thereto 

governing arbitration, and we agree to stand to, abide 
. :, 

by and perform the decision, award, order, orders and 

judgment that may therein ~~d thereupon be made under, 

pursuant and by virtue of, this submission. 

We do further agree that a judgment of the Supreme 

Court of the State of New York may be entered in any County 

in the State of New York th~reon. 

Dated, New York, January 19, 1931. _ 

THE VAN !DERSTINE COMPANY 

(Signed) By A. M. HAYES, Vice P. 

THE AMERICAN AGRICULTURAL 
CHEMICAL COMPANY 

(Signed) By R. A. POWERS 

Vice President 

(Seal) 

(Seal) 
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STATE OF NEW YORK, 

, COUNTY OF QUEENS 
:sa: 

~
. . 

~ . 
. liS IS 'COPY OF ORIGINAL MATE.'UAL 

THE COLUMBIA UNIVERSITY RARE BOOK AND 
,NUSCRIPTLIBRARY. THIS MA"IERIALMAYBE 

• . • RCl"l"E:C'n'.D BY COPYRIGHT LAW (Tm.E 17 u.s. C0 

On this 19th day· ·of January, 1931, before me per- . 

sonally ca~e A. M. Hayes, to me known, who, being by me 

duly sworn, did depose and say that he resides in·the 

Boro. of Queens; that he is the Vice-President of THE VAN 

!DERSTINE COMPANY, one of the corporations described in, 

and which executed the above instrument; that\he knows the 

seal of said corporation; that the seal affixed to said 

instrument is such corporate seal; that it was so affixed 

by order of the board of directors of the said corporation, 

and that he signed his name thereto by like order. 

ARTHUR G. KLINE, 

(Seal) 

STATE OF NEW YuRK, 

COUNTY OF NEW YORK~ 

Notary Public, Queens CoUn.ty, County 
Clerk No. 2149, Register No. 163, 
Commission expires March 30, 1932. 

: ss: 

un this 24th day of January, 1931, before me per-

sonally came R. A. Powers, to me known, who, being by me 

duly sworn, did depose and say that he resides in New Canaan, 

Conn.; that he is the Vice-President of THE AMERICAN 

AGRICULTURAL CHEMICAL COMPANY, 'one of the corporations 

described in, and which executed the above instrument; 

that.he knows the seal cf said corporation; that the seal 



• 

• 

affixed to said instru .. nent is such corporate seai; · that 

it was so affixed by order of the board of directors of 

the said corporation, and that he signed his name thereto 

by like order • 

F. B. BOURNE, 

(Seal) 

Notary Public, Westchester County, 
Certificate filed in Westchester County, 
N.Y.Co.Clk•s No.l507, Reg. No. l-B-4A, 
Term Expires March 30, 1931. 

EXHIBIT A 

AGREEMENT made this 21 day of June, 1929, by a.nd 

between THE AMERICAN AGRICULTURAL CHEMICAL COMPANY, a 

Connecticut corporation (hereinafter referred to as the 

''Seller"), party of the first part, and THE VAN !DERSTINE 

COMPANY, a Maine corporation (hereinafter referred to as 

the "Buyer"), party of the second part. 

WHEREAS, the Seller is the owner of certain land 

and buildings used by it or in connection with the collect-

ing and rendering business of Herman Brand (Inc.), G.Selner 

Co. and lhe Preston Works; and 

WHEREAS, Herman Brand (Inc.) and G. Selner co. are 

New York corporation~;~, being wholly owned ·subsidiaries of / 

the Seller; and 

WHEREAS, The Preston Works is an operating depart-
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i!S IS '-COPY OF ORIGINAL MATE.'UAL 
THE COLUMBIA UNIVE..'\SITYRARE BOOK AND 
,NUSC,JI'TL!BRARY. !HIS MATE...'\JAL MAY BE. 

R<lTECTED BY COPYRIGHT LAW (TlTLE. 17 U.S. C01 

ment_of the Seller; and 

WHEREAS, the Seller desires to sell and the Buyer is 

desirous of acquiring the said collecting and rendering 

business and the land and buildings, machinery, equipment 
-· 

and other personal property used by or in connecticn with 

said busineas and represents that such business consists 

in part of a list of regular customers from whom it is 

collecting fat, bone, grease, etc., consisting of approxi-

mately 1~860 butcher shop customers,·sg provision houses, 

4_slaughter houses and 8 delicatessen shops, a list of 

whom will be made available to the Buyer forthwith; 

NOW, THEREFORE, THIS AGREEMENT WITNESSETH: 

The Seller hereby agrees to sell and convey or cause 

to be c~nveyed and the Buyer agrees to purchase all that 

lot or parcel of land with the buildings, plant and im-

provements therecn, together with all wharves, docks, piers, 

bulkheads, and all sidings, side track and freight agree-

menta, privileges and facilities appurtenant thereto, 

s i tua.ted in the Borough of Q.ueens, City of New York (former

ly City of Long Island City, Town of Newtown), Queens County 

and State of New York, more particularly described as 

follows: 

The premises bounded eas:terly by said Railroad 

Avenue, westerly by the present bulkhead line of 

/ 



• 

• 

show; 

. ··~~~~SIS ' COP; OF ORIGINAL MAT.E.'UAL . 
· II': THE COLUMBIA UNIVE!~S!TYRARE BOOK AND 

MA~IUSCRlPTUBRARY. THIS MATE..'UALMAYBE 
~OTcC:"ED BY COPYRIGHT LAW (TmE 17 U.S. C0i 

.< : ... 

Newtown Creek as now established, and northerly and 

southerly by lands of The Van Iderstine Company; to

gether with all gores and strips of land abutting 

upon or adjoining the said premises and together with 

all right, title and interest of the Seller in and to 

the land lying in the bed of said Railroad Ave~ue and 

all other roads, streets, ways and avenues to the 

center lines thereof, and together with all the 

riparian rights and privileges /of the Seller in the 

waters of Newtown Creek, and all its right, title 

and interest in and to the land under the water in 

Newtown Creek in front of and adjoining said premises 

upon the west; the specific description of said 

premises to be inserted in the deed thereof shall be 

in accordance with survey and description to be pre-

pared and furnished by the Title Company examining 

the title thereto. 

SUBJECT TO: 

(1) Any state of facts an accurate survey would 

(2) Building restrictions and regulat~ons and amend

ments and additions thereto rel~ting to said property; / 

(3) Easement granted to the City of New York on 

August 2, 1918 in, through and over Railroad Avenue, to 



"!HIS IS 'COPY OF ORIGINAL MATE.'UAL 
. II': THE COLUMBIA UNIVERSITY RARJ! BOOK AND 
. let•NUSC~JPT UBRARY. THIS MATERIAL MAY BE 

'ROTcCrED .BY COPYRIGHT LAW (!ITLE 17 U.S. Cn: 

lay and maintain water mains, pipes, hydran.ts, _etc. 

TOGETHER with all the machinery, equipment, furniture 

and fixtures therein cr appurtenant thereto as well as the 

·- ·furniture, fixtures, collection equiJlnent and sundry equipment 

• 

now owned and used by Herman Brand (Inc.) and G. Selner Co., 

wherever~ lccated, for the sum of Four hundred twenty-five 

thousand Dollars ($425,000), payable cne hundred thousand 

Dollars ($lcu,I.JOU) in cash on or before June 29, 1929 and the 

balance of Three hundred twenty-five thousand Dollars ($325,cuo.) 

on or before the delivery of the deed or deeds covering said 

real esta.te and such bill of sale as may be necessary as 

hereinafter provided, subject to the following terms and con-

ditions: 

l. The deed shall be a bargain and sale deed in proper 

statutory short form for record. It shall be duly executed 

and acknowledged at the Seller's expense so as to convey the 

fee simple of the said premises, free from all encumbrances 

except as herein stated. The deed and bill of sale shall be 

delivered at the office of the Seller, No. 420 Lexington Avenue, 

New York City on June 29, 1929 at eleven o•clock a.m. 

2. In the event that title to any or all of said premises 
/ 

shall be found to be unmarketable, the Buyer shall, never-

, theless, accept a deed thereof ~nd such condition shall not 

be deemed a valid reason for rejecting title to all or any 
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:_ ' 

part of said premises hereunder. Seller agreestha.t prior 

,to the delivery of said deed it will commit no act affect.:.. 

ing the title to said property. Seller further agrees 

that it wili indemnify and hold the Buyer harmless from the 

expense of any litigation instituted against the Buyer 

affecting the title to said property up to Ten thousand 

Dollars ($lc~uOO); such agreement shall survive the de-

livery of the deed. 

2-A. If at the time of the delivery of the deed the 

premises or any part thereof shall be or shall have been 

affected by an assessment or assess~ents which are or may 

~ecome payable in annual installments~ of which the first 

installment is then a charge or lien or has been paid, then 

for the purposes of this contract all the unpaid installments 

of any such assessment 1 including those which are to become 

due and payable after the deliv·ery of the deed1 shall be 

deemed to be due and payable and to be liens upon the premisei 

affected thereby and shall be paid and discharged by the 

Seller upon the deli very of the'· deed. 

2-B. · All notes nr notices of violation of law or 

municipal ordina.nces 1 orders or requirements noted.in or 

issued by the Tenement House 1 Fire~ Building, Labor, Hea~/tb, 

or other sta.te or Municipal Department having jurisdiction, 

against or affecting the premises at the date hereof~ shall 



• 

be complied with by the Seller and the premises be 

conveyed free of the same, and this pretvision of this 

contract shall survive delivery of the deed hereunder. The 

Seller shall furnish the Buyer with an authorization to 

make the necessary searches therefor. 

3. There shall be apportioned as of the clcse,of 

business on June 22, 1929 rentals, real estate taxes and 

water rates as well as insurance premiums on existing 

policies, except liability and cr;mpensa.tion insurance, on 

said premises, as well as license fees or taxes on auto-

mobiles and all personal property to be conveyed • 

4. The Buyer further agrees that it will purchase 

and the Seller agrees that it will sell or cause to be sold 

the entire inventory of supplies, including coal, gasoline, 

oil, and miscellaneous factory supplies if new, and finish-

ed products including tallow, cracklings, bone meal, eto. 

and raw materials, including fats, bones, etc. relating 

to or used in connection with said collecting and rendering 

business on band at the close of business on June 22, 1929. 

The price of said raw materials and supplies shall be the 

cost thereof to the Seller or to ita said subsidfaries as 

shown on its or their books of account, and the price of/ 

the finished product shall be the market price thereof pre-

vailing at the close of business on June 22. 1929. Payment 
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shall be made at the time of the delivery of 

covering the real property to be conveyed. 

5. The Seller further agrees to transfer or cause 

to be transferred to the Buyer as of June 22, 1929 the said 

collecting and rendering business, including the sole and 

e.xclusi ve right to i,use the name "Preston 11 in connection 

with said bus.iness and any trademarks or trade names owned 

by Herman Brand (Inc.), G. Selner Co. and The Preston Works, 

and the Seller warrants to tbe Buyer the business so trans-

ferred is a business regularly carried on with approximately 

the number of customers set forth above • 

6. The Buyer will purchase and the Seller will sell 

or cause to be assigned to the Buyer such of the current 

accounts and notes receivable of Herman Brand (Inc.) and 

G. Selner Co. arising out of loans and/or advance~by the 

said subsidiary companies to its or their collecting and 

rendering business customers, together w:ith any and all 

existing security therefor, and the Buyer will pay the 

Seller therefor a sum equal to the aggregate face value of 

such accounts and notes receivable as of the close of busi-

ness on June 22, 1929, less the sum of $15,000, payment to 

be made at the time of the delivery of the deed to the a£:ore-

said real property. It is understood that all accounts 

and notes receivable arising out of such advances or loans 



• 

• 

to customers which shall have been1 previously to June 22, 

19~9, charged off the books o,f the Seller, Herman Brand (Inci.) 

or G. Selner Co., shall not be sold or assigned to the Buyer, 

and all rights to such accounts shall be retained by the Seller 

and/or its subsidiary companies • 

7. Possession of all of the property to be conveyed or 

transferred shall be given to the Buyer at the close of busi-

ness on June 22, 1929. 

a. The Seller will permit the Buyer to use and occup,y 

the premises at 404 East 48th street, New York City, now used 

by Herman Brand (Inc.) for office and garage purposes for a 

period of ninety days from the close of business on June 22, 

1929 without charge, subject however to existing tenancies. 

9. The Seller shall have the privilege, without cost 

tc it, to use and occupy the record storage room in the 

premises to be conveyed, for a period of three months from 

June 22, 1929, all records and d~cuments now therein to be 

and remain the property of the Seller. 

lC. The Seller l.llldertakes and agrees that it will 

liquidate or cause to be liquidated the affairs of Herman 

Brand (Inc.) and G. Selner co. within a reasonable time 

after June 22, 1929 and at the completion of such liquid-

ation, at which tDne the said subsidiary companies will 

have no assets and no liabilities othe·r than a. capital 

stock liability (excepting such ii.abilities as may be in..;. 

curred by or through Buyer after .June 22, 1929), tr.ansfer 
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cr cause to be transferred to the Seller all of th.e issued 

and outstanding full paid and non-assessable capital stock 

of said subsidiary companies at a price of $1. 

11~ It is further understood and agreed that all 

assets of Herman Brand (Inc.)~ G. Selner Co. and the Seller 

used for or in connection with the rendering business, other 

than those to be conveyed or assisned by virtue of this 

Agreement~ and all liabilities pertaining to said Herman 

Brand (Inc.) and G. Selner Co. as of the close of business 

on June 22~ 1929 shall be retained by or assumed and be for 

the account of the Seller and/or said subsidiaries; all 

liabilities thereafter if incurred by or through the Buyer 

to be for account of the Buyer. 

12. The Seller hereby agrees to sell and assign or 

cause to be assigned to the Buyer all existing contracts 

set forth in Schedule A annexed hereto, between the Seller:. 

or its said subsidiary companies and others in connection 

with or arising out of said business:. and the Buyer hereby 

agrees to assume all of the obligations in sa.id contracts 

imposed upon the Seller and/or its said subsidiary companies 

a.nd relieve them from any and all further lia.bili ty as of 

the close of business on June 22:. 1929. Said assignment' 

and assumption are to 1:e executed and deli vere·d at the time 

the Buyer enters into pos.e:Jession of said properties. 
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13. Any and all damages which may be awarded under 

or by reason of the act ion now pending in the Supreme Court, 

New York County, The American Agricultural Chemical Company 

and Herman Brand vs. Felsenthal and others, shall be fer 

the benefit and account of the Seller. 

14. The risk of loss or damage by fire t~ the said 

building and any or all personal property within the con

templation of the Agreement prior to the close of business 

on June 22, 1929 shall be assumed by the Seller, and there~ 

after shall be assumed by the Buyer, who shall notwithstanding 

any such loss, or damage, take title to.sa.id real and per-

sonal property and make payment therefor in accordance with 

the terms of this Agreement, but in the event of such loss 

or damage occurring prior to June 29, 1929, or the date of 

the delivery of the deed hereunder, the Seller shall, upon 

delivery of said deed; assign to the Buyer all fire in-

surance policies covering said premises and all claims for 

loss and damage and the m~mies, if any, collected thereunder. 

15. The Seller hereby agrees that neither it nor 

any of its subsidiary companies now in existence or whicQ may 

hereafter be formed or acquired by it, nor a.ny controlle~ 

corporations, will engage directly or indirectly in the busi

ness of collecting and rendering butchers' materials within 

a radius of seventy-five (?~miles of City Hall~ New York 
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,City 1 for a period of twenty-five (25) years from the close 

of business on June 221 1929, nor will it or they directly 

or indirectly solicit the trade of or engage in the business 

of collecting or buying or examining or selling fat, suet, 

bone, grease, hides and skins from any butcher shops, pro-

yision houses, slaughter houses or delicatessen shops within 

said territory for said period of years. 

16. The Seller does hereby agree and undertake to 

hold the Buyer harmless from any and all claims or actions 

arising out of the~cts or business of Herman Brand (Inc.) 

and G. Selner Co. prior to the transfer of their capital 

stock, including claims for additional income and profit 

taxes, excepting liabilities incurred by or through the 

Buyer. 

17. It is understood and agreed that the covenants 

an~ agreements herein contained are mutual, and dependent 

one upon the other and that this Agreement shall enure to 

the benefit of the parties hereto and to their respective 

successors and assigns • 

IN WITNESS WHEREOF, the parties hereto have caused 

this agreement to be executed in their corporate names and 

their corporate seals to be hereunto affixed by their duly 

authorized officers the day and year first above mentioned. 

THE ~~RICAN AGRICULTURAL CHEMICAL COMPANY 

By Ernest E. Hammersen 
~·----~~~~-=~~~~~~-Vice-Pres. 
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Attest: 

J. A. Starrett 

• Secretary 

Attest: 
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• Secretary 
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THE VAN !DERSTINE C0MPANY 

By A. H. Hayes 

Vice-Prest. 
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Annexed tc and a part of the Agreement between The 
American Agricultural Chemical Company and The 

Van Iderstine Company# dated June 21, 1929. 

Parties 

Preston Works and 
Fischer Brothers 

Preston Works and 
American Hides & Leather Co. 

Preston Works and 
Frank Mcintyre 

Preston Works and 
Long Island Railroad 

Herman Brand, Inc.# 
Preston Works and 
Commercial Sales Corpcra.tion 

Prestcn Works and 
Rausch Company 

Herman Brand, Inc •• 
Preston Wcrks and 
sundry Butcher Shops 

Date of Contract 

January 1, 1929 

August 1, 1927 

March 1, 1927 

January 22, 1906 

February 27,1929 

verbal-terminable at will 

A few written and verbal 
understandings covering th~ 
payment cf "extras ••. 
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MR. WILLIAMSON: If it please the Arbitrator, I 

think it would perhaps be a short cut if we would make 

a brief preliminary statement of what we propose to lay 

befo1·e you as our case. Is that agreeable to you, Mr • 

Miller? 

MR. MILLER: Yes. 

THE ARBITRATOR: Then The Van Ider s tine Company 

will open the case that they wish to present . 

. MR. WILLIAMSON: The contract is conceded. The 

questions that have arisen un.der it are two. 

TEE A..TiBI TRATOR: The con tra.c t bt:l ing marked Exhibit 

A? 

MR. YfiLLIAMSG'N: Yes, that is conceded; that was 

executed. That is the contract existing between the 

parties. 

THE ARBITRATOR: And it is b<:>und up with the sub-

mission? 

MR. WILLIAMSON: Yes; the only two questions raised 

by The Van Ider st ine C onrpany are as to the number of so-

called accou..'!ts purchased under tbe contract, but we say 

not delivered in whole by theseller, with a shortage of 

some 137. 

The second question is what a current account is, 

especially as to one account taken. over by The Van Ider-
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s tine Company. 

The business is that of collecting bones and fats 

and hides, by people who thereafter make various by .. 

products from that scrap; and this seller, The American 

Agricultural Chemical Company, was the seller to The 

Van Indestine Company of a business which they represent-

e d in part, and the first page of the contract states 

that it consisted in part of a number of regular customers, 

from whom it is collecting fat, bones, grease, etc., con-

sisting of approximately 1860 butcher-shop customers, 

59 provision houses, 4 slaughter houses and 8 delicatessen 

shops, a list of whom will be made available to the buyer 

forthwith. 

Ou:r position on that is that it :represented the only 

items that we·were really interested in; that the real 

estate, a certain building and plant equipment, were of no 

interest of moment to us; but that the va.luable i tern and 

the really imp or tan t item that we purchased was these ac-

counts, represented to us as the regular customers of this 

seller, from whom we could expect to get the fat and 

bones that we depend upon to carry on our business. 

We-cla.im in connection with it, that those accounts 
years 

have a market value; that for a great many ... past people in 

this line of business have been selling to and actually 
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hav·e paid large sums of money to ob ta.in such ace oun t s. 
' 

and we propose to offer here the testimony of people in 

this line of business as to the value of such an account. 

• We did not inspect the books before we went into 

these negotiations. We did not look at anything in con-

nection with evidence of the number of accounts. we re-

lied solely on the representations made. 

After going on, we were furnished with a list of 

loadings for the month previous to the date of the con-

Jj:rac t, the man th before June, 1929, by one of the 

American Agricultural Chemical Company's employees, which 

• showed a shortage of approximately 140 cllstomers over 

those represented as being regular customers in this con-

tract. Our own loadings from their customers was done 

with their same men, the same wagons, and all the same 

machinery as that regularly employed by them before we 

went in. we adopted no new method, and took on no new 

employees, or equipment, but simply carried the business on 

• i:n exactly the same manner, and actually loaded 1794 ac-

cou..r1ts, whereas the contract represented regular custom-

ers that The American Agricultura~ Chemical Company is , 

loading, or is collecting fa·,t from, of 1931. 

so we are here claiming that we are entitled to the 

market value of such butcher-shop accounts as we were 
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not delivered.; and which were not even possessed by The 

America.n Agricultural Chemical Company on June 21, when 

they represented to us that they had H361 such accounts. 

They could not turn them over, because they _did not have 

them; although their books would he.ve told them in a 

moment, if they cared to examine them, exactly hOw many 

they did have. That was extremely important, a.nd the 

only thi:n,g that we were interested in obtaining. 

On page 5 of the contract, we have the provision 

which covered our second dispute, as follows: 

11 Tn8J buyer will purchase and the selle.r will sell 
or cause to be assigned to the Buyer such of the current 
accounts and notes receivable of Herman Brand (Inc.) a_nd 
G. Selner Co. arising out of loans and/or advances by the 
said subsidiary companies to its or their collecting and 
rendering business customs rs, togs tber with any and all 
existing security therefor·;_ and the Buyer will pay the 
Seller therefor a sum equal to the aggregate face value of 
such accounts and notes receivable as of the close of 
business on June 22, 1929." 

Now, I am told, and I believe our evidence will 

show that it is very common practice for people in the 

same line of business that these two parties were, to 

make loans to butchers from time to time. If a butcher 

needs certain items for a shop, they will advance money 

to pay for it, and then credit the value of the material 

collected against the indebtedness. That is just some-

thing to aid tbe butcher, and is of mutual interest, so 

that he would ha.ve what he needs. we paid cash for 
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have paid large sums of money to obtain such accounts· 
' 

and we propose to offer here the testimony of pe o:ple in 

this line of business a.s to the value of such an account. 

• We did not inspect the books before we went into 

these nsgotia tions. we did not look at anything ·in con-

nection with evidence of the number of accounts. we re-

lied solely on the representa~tions made. 

After going on, we were furnished with a list of 

loadings for the month previous to the date of the con-

~rae t, the man th before June, 1929, by one of the 

American Agricultural Chemical Company's employees, which 

• showed a shortage of approximately 140 customers over 

those represented as being regular customers in this con-

tract. Our own loadings from their customers was done 

with their same men, the same wagons, and a_ll the same 

machinery as that regularly employed by them before we 

went in. we adopted no new method, and took on no new 

employees, or equipment, but simply carried the business on 

iln exactly the same manner, and actually loaded 1794 ac-

coun.ts, whereas the contract represented regular custom-

ers that The American Agricul tura:j.. Chemical Company is 

loading, or is collecting fa,t; from, of 1931. 

so we are hel'e claiming that we are entitled to the 

market value of such butchel'-shop accounts as we were 
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we say the prior debt and the note given when in bank-

ruptcy was simply the clean-up of a bad debt, a set-

tlement of a bad debt, and was in no sense a current 

liability; that the $2)000 loan was not justified and 

could not be called a current liability under thi~ con-

tract; and we will not certainly ass~e the individual 
• J 

liability of Louis Solomon for some $8,450. That was 

borrowed three years before this contract, and it was a 

loan from the corporation, and they have collected in 

small amounts hardly enough to meet the interest 

charges on his total loan . 

• He is now out of business altogether, and his secur-

ity has never earned a substantial amount of interest, 

and it is .in no sense a current account that we should 

have paid for. We have paid the cash for it, and we 

th~t 
ask to haveA~8,~15 cash returned, with interest from the 

date we paid it, Emd we wi 11 assume the $2,000 loan 

to the corporation made in May from the accounts which 

we pul'chased. 

Those are the two is sues. we are ready, of c ou.T se, 

to present our proof; and I would a.sk that I be allowed 

to present it somewhat out of order. I have experts 

here who.are very busy men,in this same line of business, 

and I would like to put them on first, as to the market 
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value of accounts, such as stated in the contract, so 

that they may then be excused, and \Ve will after that go 

on with the other subject matter of the case,- if you 

would permit that • 

THE ARBITRATOR: Yes, any way that would be most 

con ven ien t. 

MR.. MILLER: I think that it may perhaps assist you 

if I make my statement of our case now, so as to outline 

what our answers and defenses are. 

THE ARBITRATOR: ·yes. 

MR. MILLER: First as to the alleged shortage of 

the accounts; on page 1 of the contract, there was this 

representation of the business, which consists of a list 

of regular customers from whom it is collecting fat, 

and so on, consisting of approxima.tely a certain number 

of butcher shops, provision houses, slaughter h,ouses, 

delicatessen shops, etc., the total aggrege.ting 1931. 

Mr. Williamson did not mention that on page 5, in 

addition to this representation, there was a warranty 

by the seller, the American Agricultural Chemical 0 om-./ 

pany, the.t it is a business regularly carried on with 

approximately the number of customers se~ forth above; 

and the arbitrator will note that the contract nowhere 

attempts to define what a regular customer of the seller 
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is; it nowhere attempts to define what is meant by 

"business regularly ce.rried on." 

In the second place,- there is nothing in the con-

tract from which any indica.tion ~ C!L, g;ven as to ho m cb .&. .&. - W li .I 

latitude or leeway is to be allowed by this word' 

"approximately". Of course, the wond would nQ.t have 

been used unless some latitude or leeway had been 

anticipated by the parties. 

so that in order to determine, in the first place, 

what is meant by 11 regular custorr:ers", and in the second 

place how much latitude or leeway is to be perm:lissible 

·under the word "approximately", you have got to con-

sider the nature of the business, what both parties 

knew the nature of the business was, the way it was 

conducted; and in that connection, it is also important 

on the question of damages, which I will come to lEtter; 

and also the negotiations between the parties that pre-

ceded, the making of the con tract. 

All those matters are material, and from our point 

of view, very, very important in de term in ing whether or 

not this representation and warranty as to this ap

proximate number of regular customers has be en breached; 

because we think that wl)en all the evidence is in, we 

will show, and we will be able to ma.ke it plain that 

'IE 
·'1r 
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if there were not quite as many customers as were repre

sented or wa.rrs.nted at tbe time this business was turned 

over, it certainly was within this "approximately". The 

shortage claimed would. be covered by the word 11 approx-

ima te ly". In addition, if there was a shortage'· the 

damages which they claim here of :l!;25,000 was certainly 

excessive. 

In that connection, I desire to call attention to 

the phrasing, which I think is rather unfortuna.te in 

this submission. The submission says something about 

the· question of this shortage of customers, as to wheth

er the total number that The American Agricultural 

Chemical Company turned over _.._ 

THE ARBITRATOR (Interposing): "Which page is that, 

Mr. Miller? 

MR. WILLIAMSON: The second page. 

MR. MILLER: The second· page, "turned over to 

Van Iderstine." I think the words "turned over" are 

the words used. 

MR. WILLIAMSON: That is correct. 

MR. MILLER: ~urned over this number of customers, 

etc.. Now, I think Mr. Williamson will agree with me 

that there is nothing whatever in the contract by which 

The American Agricultural Chemical Company agreed or war-
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ranted in any way that the customers which 1· +. b d d , _a , an 

which it represented that it had when the busines:m was 

sold, should continue to be the customers, should con-

tinue to do business with the van Idenstine Compan"'y • 

In other words, I think tha. t Mr. Williamson wi 11 

probably agree with me that the words "turned over" in 

this submission do not mean anything except we warranted 

at the time we sold our business, that at that time this 

number of customers was tbe number of customers we had; 

but that we did not warrant that any of those customers 

would remain with Van Iderstine after we sold. In 

other words, tbat there was ·no breach of this agreement 

if we did at the time that we turned the business over, 

have this number of customers; that we could not be 

charged .with any breach of the contract if we had tha,t 

number of customers at the time we turned the business 

over, and if any of those customers after that failed or 

refused to continue to do business with the purchaser, 

Van Iderst in e. I do not think that there is any que&-

tion about that. 

MR. WILLIAMSON: There wi 11 be no question at all 

about that. we are resting on the number actually had 

at the time you turned·over the business. 

MR. KILLER: I think I ought to call attention to the 
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, phraseology of the submission. It seems to me possibly 

that it is a little misleading. 

Now, this contract had been preceded by negotiations 

• between the pa.rties, which extended I think over a couple 

of months. The contract itself was nc_>t signed uri'til 

June 21, 1929. The facts are that the business, apa.rt 

from the real estate end the plant and the tangible 

assets, - that the business which was sold was the busi-

ness of two subsidiary companies of The American Agricultu~ 

al Chemical Company. I think one company was the Brand 

Company. I have forgotten just the exact name • 

• TI-lE ARBITRATOR: Do you mean Brand, Incorporated? 

MR • .MILLER: . Yes, Brand, Incorporated; anq the 

other was the G. Selner Company. Those were both wholly 

owned subsidiaries of The American Agricultural Chemical 

Company. As I understand it, the shortage was claimed 
that the 

in/. customers turned over referred only to the shortage 

of the Brand customers. In other words, when they 

• checked the customers of the Brand Company 1 up, they found 

that the number of customers, Brand customers, whom we 

bad claimed to have, was a shortage as to the Brand cus-

.tomer s. 

This Brand business had been acquired by the American 

Agricultural Chemical Company some years be fore. It bad 
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b•een built up by a .man by the name of Brand. H h d ... e . a 

left the Brand Company about a year before this contract 

was signed, and he and another man, Felsenthal, asso-

ciated with him in the business, had engaged after 

leaving the Brand Company, - ha.d engaged in a c 6mpe ti ti ve 

line of business of their own, and this competition has 

been very serious during the year; and that resulted in 

the old Brand Company losing a large number of its cus-

tomers. Those facts were undoubtedly, as I think we 

will be able to show, - were undoubtedly known by the 

Van Iderstine Company, when they were negotiating this 

sale of the Brand business. They knew that they had 

been suffering losses, had been losing customers at that 

time very rapidly for the past year, due mainly to the 

competition of this business set up by Felsenthal and 

Brand, ,as his partner, after they had retired from the 

Brand Company. 

The evidence will also show that while the negotia-

tions were under way, quite contrary to what Mr. William-

son has stated, the Van Iderstine people said no, trhis 
_/:: '· / 

price which you are putting, - the price at which::we had:. 

first offered to sell, - which you are putting on this 

bus ins ss is altogether too high, because the item of good-

will which appears in this statement that you have furnish-
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ed us, - I think the item of good-will amounted to some

thing like $'900,000, is altogether too high, for the 

very res_son that your btlsiness has become di8organized 

by reason of the defection of Brand and his associate 

in setting up in competition; ·and for that reaso,n you:r 

item of $900,000 representing good-will is altogether 

too high. 

1\,e evidence is going to show that the price 

finally agreed on was substantially the price at which we 

had valued ou.r plant, and our fixed assets, etc.; it 

was only after this controversy arose that we heard any-

thing about good-wi 11. Then they discovered, or thought 

tba t they disc overed that there was a large shortage 

in th.e number of customers which we had at the time the 

business was turned over, and then they began to talk 

about good-will; but up to the time the contract was 

signe~~~~ere pooh-poohing good--will all' the time, and 

telling us "You have grossly estimated the value of good-

will. 11 

In addition to that, the evidence will show that 

while these negotiations were taking place, and after· 

the parties, although they had not signed any binding 

agreement at that time, after the parties had come to a 

substantia 1 agreement as to the amount to be paid, and as 
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to the terms of the sale, we asked them, knowing at that 

time that the Brand customers were falling off, we asked 

them~ vvhat shall we do, because it will be some time be .... -. 

fore the contract, the forma.l contract was actually signed; 

what shall we do about keeping up the Brand business? 

Shall we go ahead? we can do it easily by granting 

more loans to these butchers \'IJh.O are delivering meat, 

fat and bones to us; sha.ll we go ahead and build up the 

business, or shall we not, and pursue our policy of 

cutting :Out loans that look rather unsafe, to these 

butchers, and so possibly continue to lose business? 

Shall v,re continue that policy, or shall we try, until 

the time you wi 11 take this business over from us, -

shall we try to build .. it up? 

We were told by Van Iderstine & Company, no, don't 

change your policy; go on a.s you have been going on. 

The way these butcher accounts are secured, most 

of them, is by making advances to the butchers who de

liver this fat, bone, grease, and so on, to us, either 

as general advances or to help them instal fixtures in 

their place; and it •was on account of the fierce compe

tion in the business, - it always would have been po&

sible for us to have increa_sed, or at all events main-· 

tain the number of our March customers, up to June, by 
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granting new loans to the butchers, or by not calling 

old loans, or by offering them more for their product 

than our competitors were offering. We could have done 

that. 

I think the evidence will show that without a_ny-dif

ficulty whatever we could have turned over to them 

the same nu:11ber of accounts in June, when th.e mutual con

tract was signed; that we could have had the same num

ber of accounts on our books as we had in March; but if 

we had done ·that, the only result would have been that 

they would have had to pay us more on the contract; be

cause under the contract, not only did they pay us this 

fixed amount of $425,000, but they paid us for a part 

of the amount of the loans outstanding, accounts from 

butchers; so that if we had gone ahead, as we said that 

we were willing to do, and kept the number of customers 

up, we could have given them the very figures used in 

this contract, giving this aggregate of 1931, that could 

have been obtained by us in this way. They were the 

figures which 1Nere supposed to represent the number of / 

butchers, - we will call them all butchers, although 

some of them are produce houses, and in the delicatessen 

business, but we will refer to them as butchers; the 

number of butchers who have· made deliveries of their fat, 
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In other words, that was the list of customers, 

. this aggregate of 1931, was the list of customers who 

have de livered to The American Agricultural Chemtca.l 

Company, or rat":.er to Brand and Selner, during March, 

that loans were made to in the regular course of the com-

pany 1 s business. 

THE CHAIRMAN: In March of 1929? 

MR. MILLER: Yes, March of 1929; and .as Mr. William-

son pointed out, the contract is dated June 21; and this 

representation, it is perfectly true, was in the singu- ( 
'-...-· 

lar case; it says that diEtinctly, that we had'a.t the ;time 

namely, on June 21, not in March; it is in the single 

tense; and this list was furnished at their request dur-

ing these negotiations, and this as a matter of fact was 

. a list of the butchers who have made delivered to us in 

March. 

For a number of years the company had regularly, as 

part of its business, every month made up a list of 

butchers or customers who ha"d made deliveries to us dur-
ing that month; and this list wa.s made up in the regular 

course of the company' e business, by certain employees of 

the c ompa.ny who have simply be en told to give tb.e results 

of their count, as it was called in the business, but didnt 
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know the purpose for which this list was ma.de· and the 
' 

result of the count was given to the Van Iderstine 

people. 

• After the result of that count, which made an 

aggregate of 1931 qustomer s, - after tba t was given to 

Van Iderstine, they asked for further details; they 

wanted the total distributed among butcher shops, cus-

tamers, provision houses, and slaughter houses, which 

we gave them, and we also furnished them with the 

figures which showed the total amount in pounds or 

tons, - I forget Which; it is I think, pounds, the total 

amount in pounds which those 1931 customers had deliver-

ed during that month. 

No further list was submitted to them. .'rhey ace ept-

ed that list, and it was that March list which was in-

serted in the con tract which wa.s signed in June. 

T'ne evidence will show that although the formal 

contract was not signed 1m til June, there was a letter writ 

•• ten ' by them to us, and accepted by them through us, 

which really was a binding contract, on the 28th of May, 

in which this pal'ticular count was used. 

Therefore:t so far as the question of what is meant 

by a "regular customer" is concerned, our evidence will 

show that so far as 'rhe American Agricultural Chemical 
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Company is concerned, we have always consider as a 

' "regular cu~tomer" a customer who had at any time de-

livered during that month. 

account regular. 

That made this monthly 

The evidence will show that U..Ddoubtedly there was 

a falling off in the number of customers between the end 

of March and June 21, when the contract was signed. 

How they have arrived at their count of customers, 

I don 1 t know; whether their count of customers is a 

count of the customers who have delivered to them say 

one month before the end of June, one month before June 

21, or from June 1st or June 21st, I don't know. I 

think they knew, or the proof which we will show, the 

proof which we will offer will clearly show that tl:-1ey 

knew that What we meant by a "regular customer" was any 

customer who had ma.de deliveries to us during the 

calendar month. 

The evidence als6 in this case will show that part 

of the decrease or shrinkage in customers from the end 

of March until the contract was signed, was undoub.tedly 

due to the same causes that I have already mentioned, 

the competition, losing business to successors; and it 

will also show that there is, cow.mencing about the end 

of the spring, there is during every summer in every 
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yea! in this city a seasonal falling off in deliveries of 

, this sort, due I think to the .fact that a great many of 

the butcher shops, or at least some of the butcher shops 

in New York close about that time, and then open up at 

C dney Island and other shore resorts; and that part of the 

dec line from the end ofMarch until June 21st, I think 

was undoubtedly due to this seasonal falling off. 

But so far as the falling off of the business as a 

whole is co:1cerned, we are going to show that although 

.the number of customers did fall off between the end of 

March and the time that the contract was signed, and al

though it is a fact that all that the contract mentions 

is the number of customers, the aggregate amount of ton

nage delivered by those customers during that pe.riod did 

not fall off, but if anything it increased • 

. However, in terms of tonnage, the business which we 

turned over to them in June was at least as great if not 

greater than the business which we were carrying on in 

March. 

Now, whether that technically is competent on the 

question as to whether we breached this representation or 

warranty, I am not sure; there may be some doubt about 

that· but this is certainly very important on the question , 

of damages, because we are going to be a·ble to show that 



20 

•• 

• 

39 

the customers which we did lose during that period. were 

customers whose deliveries to us were very far be low 

the average of our deliveries of all 011r customers; in 

other words, the customers which \".'€ did lose, assuming 

that there was some technical breach of this repre sen ta-

tion or warranty, w~rs small customers; and we shall show 

plainly that this claim of damages in the sum of 

$25,000 for dropping of a very few small customers is an 

immensely exaggerated claim. 

The proof is also going to show, by a letter written 

by one of the officers of the Van Iderstine Company, that 

what they were really complaining about, when they first 

discovered this shortage, was not that the number of 

customers had shrunk between March and June, but because 

at that time that our March ace ou.11 t was all w.rong. we 

have a letter from one of their officers in which he com-

plained, not because he had lost customers between March 

and June, but because our March account is wrong. Subse-

quently Van Iderstine made a count of the num·ber of March 

customers, and their cou~."lt is only about 25 short of our 

own count· even if their original claim of a shortage in ' / 

customers is taken into consideration, -I think it was 

137, - that would only be a shortage of about 7 per cent 

of the total amount, almost exactly 7 per cent; and we 
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think in ·view of all the facts and circumstances which 

we expect to prove, that ought to be included in the lee

way allowed by the word 11 approxima tely" under the con-

tract. 

As to this claim of $25,000, it is very interesting 

to note that this is the exact amount of the increase in 

the purchase price of our properties between May 28, 

when they offered to buy of us for $400,000, and the con

tract as finally signed, which was $425,000. 

sometimes be tws en those two dates, after negotiations, 

the contract price was raised from $400,000 to $425,000; 

so afteT the contract was signed, I think it is rather 

inteTesting to.note that when they discoveTed this ap

parent shortage in the number of customers, they made 

their claim for damages in the sum of exactly this $25,000, 

which is the amout'l. t over our original offer, which they 

finally agreed to pay for the plant. 

so much for the claim on the shoxtage of customers • 

I think the claim as ·to the Solomon account can be dis

posed of, so far as I am concerned, much more briefly. 

The facts, as stated by Mr. Williamson with regard to/ 

the solomon account, are substantially correct. Solomon . 

for a number of years prior to June, 1926, either got a 

loan, or possibly his brother had some interest in it, -
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I .am not sure. They·conducted two butcher shops under 

different trade names, and the company had loaned money 

to him, and in June or thereabouts of 1928, he o·~'l!ed them 

about $10,000. He got into financial difficulties at 

that time, and went in to bankruptcy. I think it was 

voluntary bankruptcy, was it not'? 

MR. WILLIAMSON: Yes, voluntary bankruptcy. 

MR. MILLER: He went into voluntary bankruptcy. 

It was agreed between him and Brand, that Brand's claim 

against him should not be scheduled, but that he will 

continue in business,and set up a new business in some 

part of town, and continue in business, and pay it off 

when he could. There was nothing whatever illegal or 

fraudulent about the transaction. It was perfectly com-

petent for the parties to make the arrangement. Brand 

at first had his doubts of whether or not to schedule 

his claim in bankruptcy, and take whatever dividend 

would be declared, or whether to withdraw it from bank

ruptcy and collect . it later if he could. Brand agreed 

the.t it should not be scheduled, and Solomon agreed that 

he would pay it off when he could. He went ahead. De-

liveries to him continued every month during the summer 

of 1926 and I think some time in the autumn,-I think it 
' 

was September,- though I am not sure, of 1926, he incor-
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p~ra ted his business. 

It was a one-man corporation; he had all the stock, 

prior to inc O!porat ing, and I think he had given a note 

to Brand for the exact amount of this indebtedness. 

'rha t was a valid note., There is no question about it, 

no question whatever, that a note given for a d'ebt is 

a note given for good consideration. 

They continued to do business with him. Then he 

org&~ized this new company, which as I 8ay, was a one-

man corporation, and took all the stock in it, and it 

was part of his agreement that the company had assumed 

his ab:lil!;.ation to Brand. The new company continued 

to do business with Brand right down to the date of this 

transfer, and made deliveries to Brand regularly. There 

was some slight reduction in the way of amounts paid on 

this note; and it continued that way. The arrangement 

was a perfectly legal and valid one, and not tainted 

with fraud, and one perfectly competent for the parties to 

make; arid they continued doing business together right 

straight dov.n to the date when the American Agricultural 

Chemical Company sold its plant to van Iderstine; the 

only thing being that in November, 1928, insteai of the 

business being conducted by this one-man corporation, it 

W do e by the corporation instead of by Solomon. as n 
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In May, L329, sh,ortly before the sale to Yan Ider

stine, they advanced him another $2,000. It was an 

ordinary advance, such a.s they make to all butche:rs. 

vVhether or not it was good judgment to make it or bad 

judgment, is entirely beside the question. The only ques

tion in this case is whether that Brand account wa·s under 

the terms of this contract a cuxrent account. we say it 

was just as much a current account as any other account 

they had with any other butcher shop which had been run

ning, as m&ey of them had, for years and years; and ap

parently the only thing to distinguish this ,solomon ac

count from any other of these butcher accounts is the 

fact that it had originally been an account of Solomon 

personally, and then later, when he incorporated this one

man corporation, it became an obligation of the SolomonGorpc 

at ion, whatever its proper name was. 

I may be wrong, Mr. Williamson, but I have informa

tion from a letter that you wrote one of our people, that 

the only part of that Brand acco'.mt you were questioning 

was the amount representing the old debt. 

MR. WI LI..~IAivlSON: You mean the Solomon acco;.m t? 

MR • .MILLER: Yes; you do not question the $2,000? 

MR. WILLIAMSON: Our objection here only goes to the 

amount carried over fro1u 1926, being called a current ac-
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count here, for which we should pay you cash. 

MR. MILLER: That is what I tried to find out • 

MR. WI LLIAlvlSON: That is correct • 

M-~. MILLER: The question here is on the part of the 

ace oun t turned over to represent the old debt? 

MR. WI LLIA.tviSON: Yes. 

MR. MILLER: Then I think we can agree on the figures 

of about $8,000. 

MR. WILLIAMSON: I think that we can agxe e on those 

facts almost as you have stated them. 

MR. MILLER: If you will concede that I have made an 

accurate statement of the facts, I don't know but that we 

can dispense with that part of the solomon account. 

MR. WILLIAMSON: You have a transcript of .the ac-

e oun t in there; you have the accurate figures before you? 

MR. MILLER: Yes, we have a transcript of the account. 

MR. WILLIAMSON: I can look over your sts,tement, and 

stipulate as to the dates and amounts., I will be very 

glad to expedite this as much as possible. 

THE CHAIRMAN: The item of $10,373.03, originally 

$10,000 plus charges or interest, or what is included? 

~~. MILLER: That includes the $3,000. 

THE CHAIRMAN~ That is the original a.moun t of 

$8,000, plus $3,000 additional? 
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MR. MILLER: Yes; if there is anything that is not 

quite accurate in those figures, Mr. Williamson and I can 

stipulate as to the real amount. The amount mentioned 

in the submission includes the $2,000; the sum mentioned 

in the submission includes $2,000, which as I understand 

is really not in issue here. 

TI!E CHAIRlVl.AN: That is correct; then that leaves a 

balance of $8,443.23? 

MR. WILLIAMSON: Yes, the balance we say we should not 

be bound to pay is $8,443.23, carried over from the 1926 

transaction; and the May, 1929 item of $2,000 we are will

ing to assume; in other words, the item that has already 

been paid for in cash. 

MR. MILLER: I want to make one correction; I said 

something about the good-will having been valued at 

$900,000;jj I should have said $190,000. That was the 

value which we put on ou:r good-will on this statement that 

we furnished to Van Iderstine earlier in the negotiations . 

THE CHAIRMAN: How much? 

MR. MILLER: $190,000. I think that is all I have to 

say at present, sir. 

MR. WILLIAMSON : I would like to say about t.wo words; 

of course, it is apparent that the .$E10,000 mentioned as 

good-will, just referred to, never became any part of the 
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co~tract; nor is there any alloce.tion of values to any 

of the properties turned over individually. There may 

have been some figure mentioned in tre preliminary 

ne got ia tions . 

As to this definition of a customer, if a so-called 

regular customer had delivered something during the 

month, never having delivered after that month, he would 

not be a customer. in our use of the w·:>rd at all. If he 

were a person delivering goods not less than once a month, 

and continuing each month, that would. be the definition of 

a cus tamer as under stood by u.s • 

Now, the inference has been made, I think, that we 

have complained of the accou.'1.t as of Ma:rch, that it was 

not as it should hav·e been, that it was not 1931. Think-

ing in terms of March, I wish to assure you our proof will 
had 

show quite to the contrary; and if we,no contr·act at all--

though the contract speaks of that, --I understand that 

Mr. Miller agrees with me, that the diffeTence is in the 

number of customers from whom we have collected, but we 

maintain they should have kept the March count of 1931, 

which we claim they never had in any event, in March 

or at any other time after March. 

In spending money, and I think tb,i s is very sig-

nificant, - spending money in the form of loans or 
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ot:perwise, then we would have had to pay out more, in 

order to receive the number of customers stated in the 

contract; and .they say by so doing we would have ha.d 

• somathing substantially more valuable, if we had; and 

thaJG is exactly our claim; and why we should be penaliz-

ed by finding a. discrepancy after we had signed the con-

tract in which they agreed to give us so many customers, 

I cannot understand.· That is, we should have spent 

more money, and made this thing more valuable; but/we 

stand on the contract, and that calls for 1931 custom-

er s, and that bas a very substantial value . 

• Now, the use of the March list is a very interesting 

thing, in the light of the statement that they had a 

monthly list. They made the con tract with us .in June, 

a.nd it was for cash; and why they should use a March 

list, I don't understand. We never accepted a March 

list as controlling. 

I 
I would like to call Mr. Daiber as my first witness. 

HARRISON D A I B E R then took the stand. 

DI REO 'r EXAM IN A TI ON BY lvlR. WILLIAMSON: 
/ 

Q What is your business, Mr. Daiber? A Collector 

of grease and fat. 

Q How long have you been engaged in that business? 
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A For twenty-five years. 

Q In connection with what corporation? A John ·r. 

Stan ley Company. 

• Q And are they doing business in the vicinity of 

Greater New York? A Yes. 

Q And have you been familiar with tha.t type of busi-

ness in the City of Greater New York through the ss twenty-

five years? A I have been in here for about fifteen 

years. 

Q, Here in the Greater City of New York? A Yes. 

Q ·Mr. Daiber, the business of your corporation has 

• been the collection of fats, among other things, for u8e 

in making by-products from those fs.ts? 1
: A Yes. 

Q And collecting them from butcher shops, among others 'i 

A Yes. 

Q And from slaughter houses? A Yes. 

Q And from delicatessen stores? A Yes. 

Q And places of that sort? A Yes. 

Q Now, do such accounts have a regular market value 

to such a. ·collector? A They have. 

Q Have they had, over any period of time? A 

as I have been with the business they have. 

MR. MILLER: I don't exactlykrow about making objec-

tions. Of course, in any court, the question whether such 
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an account has a market value would be objectionable. 

, There cannot be any such thing as a market value. 

Q. I am asking the witness, whether such accounts 

are ,'bought and sold regularly in the Greater City of New 

York? A we have bought and sold ace oun ts. 

Q Over a period of years? A Yes. 

Q And during the year 1929, to your own personal 

knowledge were such accounts bought and sold in the City 

of New York? A Yes. 

Q. were you familiar with the prices paid for such 

accounts by such collectors as your corporation? A I 

was. 

Q For the year 1929? A Yes. 

Q Will you state what was paid at that time for 

such ace oun t s? A Anywheres from $50 up, - that is, 

from my own personal experience? 

Q Yes. A Anywheres from $50 up to $1500. 

Q Assu..me, if you wi 11, it is an average butcher 

shop opere.ting in the city of New York, what if you know 

was the average price paid for such a shop during 1929? 

A That I don't know, Mr. Williamson; at that time? 

Q At that time, that is right. A Ranging in pri:ce 

from ~100 to ~200 in the period of 1929, I should say. 
y, " 

Q. Is there any such thing as a seasonable falling 
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off.in the amount of scrap delivered by butcher shops 

· to collectors of that scrap? A In the summer time there 

is a tendency for the fat to fall off, due to the fact 

that people don't eat as much meat in the summer time • 

Q What do you mean when you use the words "in the 

summer time 11 ? What months wouJd you refer to? A Well, 

from I would say, during any time in July, August and the 

middle of September. 

Q And you would not include, March, Apr i 1 or May? 

A No, I would not. 

Q Are you_ familiar with the number of ace oun t s that 

your corporation had of this character during 1929? A 

Yes. 

· Q And do you know approximately what falling off if 

any there v~s in the number of those accounts between the 

period of March, 1929, and June, of 1929? A Less than 

one per cent. 

Q You say it wa.s less than one per cent? A Yes. 

Q Are you familiar with the way your business has 

gone as to the number of customers during these other years, 

in your experience, approximately? A I would still say 

one percent. 

Q Tfiat is your personal experience? A MY personal 

experience of our business; our fluctuation is not more 
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than one percent. 

Q Now, is it a common practice in business for col

lectors such as your corporation, to.make loans to butcher 

shops? A It is • 

Q Have you had any personal connection with the making 

of loans by your company? A Considerable. 

Q For a period of time? A Yes, sir; I have handled 

them. 

Q For how long, Mr. Daiber, has that been true? 

A Ten years. 

Q Has your company ever loaned as much as $10,000 to 

a butcher shop without security? 

~ffi. MILLER: Is that competent on any question in 

this case? 

MR. WILLIAMSON: The purpose is, that I wantlto show 

that it is a most unusually large sum to give a butcher 

·shop for any purpose. 

THE WITNESS: I will have to differentiate with pro

vision company houses. 

Q No, to a butcher shop, I am speaking with reference 

to a butcher shop? A Not as high as $10,000. 

Q well, what would you consider a current account, as 

between a collector, such as your own company, and a butcher 

shop, what kind of a butcher shop would be a current account 
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with you? A One that gave us business at least twice a 

, week; that is, we were collecting at once or twice a week 

over a period of months, would be a current account. 

Q so that for a loan to a butcher to be a current 

loan, it would follow I suppose that he would have to 

be delivering once or twice a week? A He would have to 

deliver more than that, to get $10,000 out of us. 

Q Now, assume if you will that people in your line 

of business were talking to approximately 1931 accounts 

as of a given date, what would you consider the te:nn 

"approximately 193111 to mean? 

MR. MILLER: I think I will have to object to that, 

on the ground that it is not for any witness in this case, 

except the parties to the case; to testify as to what 

"approximately" means in this con tTac t. I do not want to 

make objection to Mr. Williamson's questions on any 

technicalit.ies, but I am simply calling attention to the 

fact that I think the questions are entirely beside the 

mark, and iTrelevant and immaterial. I do not think 

that it is a case where an qutsider has any business to 

testify as to what this word "approximately'' in this con-

tract means. I would just as soon Taise that particular 

question on a memorandum to be submitted afterwaTds. 

THE ARBITRATOR: I think it is proper to take in al-
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mo~t a11.ything that comes. As I understand it, in these 

arbitrations we are not technically bound. 

MR. MILLER: No. 

THE ARB! TRATOR: There may be nothing of Yalue in 

the testimony, but I think it would be very much better to 

·• 
take in what is offered, and decide what to .weed out after-

ward. 

MR. BEBNHEIMER: Just to help clarify the situation, 

we have made it a practice here, when objections are of-

fered, to advise the arbitrator to take the testimony, and 

i:l o t e the o b j e c t ion . 

MR. MILLER: May I note an objection, and hereafter I 

won't object? 

MR. BERNHEIMER: Tbe arbitrator will note your objec-

tion. 

lv:IR. MILLER: I think it is quite all right. 

Q Do yo:u. recall my question ? A Yes, what was meant 

by 11 appr oxirna te ly 11 • 

Q, What do you understand to be meant, if you were 

discussing the number of accounts that a collector of these 

materials had in the City of New York, and it was suggested 
/ 

that your company, for instance, or another in the same line 

of business, had "appr~ximately 193111 of such accooots: -

what would you understand the word "approximately" to mean? 
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A M.Y personal impression of 11 approximately" would be 

, 1931 accounts, inasmuch as I have had experience with the 

word "approximately" in purchasing and assigning in a 

previous enterprise; t
., .... na ~... ~s, which we took over, and 

which we finally settled here by arbitration, and when the 

word · 11 approximately11 came up, and it stood fifty-fi'fty; 

that is,. vvha t was meant by 11 approx.ima tely" as it wa.s de-

fined by myself and others. They guaranteed "approxinate-

lyr fifty accoun ts 11 , and the question came up, "What do you 

mean by approximately fifty accou..r1 t s? 11 and I said, "Fifty 

accounts." That was my definition of "approximately" . 

In other words, if I was giving fifty acc01..mts, I wa.s 

giving fifty accou.'l ts. 

MR. BERNHEIMER: There is reference to a previous 

arbitration, and I would like it to appear on record that 

previous arbitrations do not create precedents. 

'FdE ARBITRATORt I understand that; I am making a note 

of that. 

Q, In connection with you:r company's business, have you 

any method of determining how many accounts you are col-

lecting from as of a given date? A We go back to the first 

approximate ace oun t. 

Q can you determine in any way in your 0111n business how 

many ace oun ts? A Yes I C ould determine, but not offhand 
' 
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right now. 

Q I don 1 t mean now; is your business regularly con-

ducted in such a manner that you can tell how many ac-

• cou.l'l.ts you collect from? A Yes, surely, we keep a record 

of it. 

:MR. WILLIAMSON: That is all. 

CROSS EXAMINATION BY MR. MILLER: 

Q Mr. l),aiber, is your company in competition or was 

it evex in c onrpeti tion with either the Brand C onrpany or 

the Selner Company in 1929? A :Prior to 1929 or in 1'329? 

Q Well, either? A Yes • 

• Q In what sense was it in competition? A In this 

sense, that we were in the same line of business, we are 

c omp e t it or s • 

Q were deliveries to your company in a different pa_:rt 

of the city from the deliveries to Brand and Selner? Did 

you compete with them directly? A We probably took in a 

greater area than the Brand Company or the Selner Company. 

Q Did you make collections from the same localities, 

from butchers in the same locali t~e s that they made col-

lee t ions fr orn? A we did. 

Q About whatwas your number of customers at that 

time, very roughly, in the spring of 19297 A Being at 

peace with the world, I say hardly any, if any, probably a 
l 
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slight increase, if any. 

Q Abo1.1 t how many customers did your business have 

at that time? A 4000. 

Q Were you at that time actively trying to get away 

any of the Brand customers, either by offering them bet-

ter terms in the way of loans or by offering better prices 

for their products? A we were not. 

Q You were not actively competing with them in that 

sense? A We were not actively competing with them. 

Q You say you boug'.b. t and sold these butcher accoun ts·r 

. A Yes. 

Q There is no such thing, is there, except as a 

purely arbi tra ti ve figure, as an average value of butchers 1 

accounts? What I mean by that is that in buying or selling 

the accou.11t of any butcher, he wot~ld. have to consider that 

particular butcher? A That particular biltcher, yes. 

Q And in the case of a butcher who is delivering only 

a few pounds of fat and scrap a week, his ace oun t is not 

worth a.s much as the account of a butcher, who is deliver-

ing thousands of pounds? A That is right. 

Q And in the same way in regard to the loans which 

you may have been extending to him, if they were rather 

higher, you would not pay as much for his account for that 

reason. and when you give an average, - I mean to say, if 
' . 
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you were asked to buy, or if somebody offered to sell 

you fifty ace oun ts, you would :pot possibly van ture to say 

tha.t the average of each of the fifty accour1 ts was. so 

much, but you would investigate each one. of those fifty 

accounts, would you not? A No, I don 1 t know as I wot~ld 

do that. I would find out the amount of tonnage that 

the aggregate amou.11 t amounted to, and ave rage my px ice; 

I would naturally come to an average of some sort. 

Q Unless you knew something about the aggregate 

tonnage of these fifty accounts, we will say, which they 

offered to you, you would not have the sligh~est idea of 

what to offer for those accounts? A No. 

Q Aren 1 t y011r customers largely in the hotel and 

restaurant business? A The majority are. 

Q Bow many butcher accounts? A Less t:Oan 200. 

Q I am talking now about 1929? A Less than 200. 

Q Now, so far as the accounL~being what you would 

consider a current account is concerned, a current ac-

e oun t as I understand it is an ace oun t which is going on 

regularly, isn't it? A Yes. 

Q And it is a CU!'rent account in that sense, re

gardlers of how mtlch has been loaned to the butcher, ifJ 

it n o t7 A Y e s. 

Q It does not bee orne a non-e urren t ace oun t by the 
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fact that there is a large loan against it? A No. 

Q Have you read this particular contract here? 

A Only vvhat I have heard you state. 

Q You have hea.rd what I said about it1 A Yes • 

Q On the facts as I stated them, acd assuming that 

those facts are true, would you say that the question as io 

what the par ties in thi r. pa.rt ic ular contract, - the 

parties to this particular contract meant by the word 

"approximately" would depend very largely or might depend 

very much on negotiations which had preceded the contract, 

and on the talks the par ties had had about it? A I would 

not make a pUl'cha.se on that basis. 

Q That was not quite my question. My que s t i on is 

whether, so far as concerns this particular contract, 

wouldn' t it be your opinion that in order to make up your 

mind what the parties meant by the word 11 approxime,tely 11 , 

you would want to know what the factsJand cireumstances 

were concerning the business which was ceing sold, and the 

negotiations and talks that the parties had had with 

each other, is that true? A Yes. 

MR.- MILLER: I think that is all. 

RE-DIRECT EXAMINATION BY MR. WI LLIAMSOH: 

Q, Assuming, Mr. Daiber, - just ast-mme, if you will, 

that you had been offered "approximately 1931 11 butcher 



Daiber - Re-direct 59 

shop accounts at ;:m agreed price, and had accepted; how 

, many butcher shop accounts would you expect tp be turned 

over to you? A 1931. 

• Q Are you competing, or is your company competing 

with The Van Iderstine Compa.ny a.t the present time? 

A Not directly. 

Q But in the same sense, are.they competing with 

The American Agricultural Chemical Company'l A Yes. 

Q And were they so competing in 1929? A Yes,· sir. 

lvlR. WILLIAMSON: Tb at is all. 

THE AFBITRATOR: I would like to ask a question: 

• How do you collect this scrap or fat? rs. the scrap de-

1 i v·e red to you at some point 1 

TBE WI'ThESS: we collect it; we do all the -·~~vork. We 

send around with ou,r wagons. 

THE ARBITRATOR: And how do you take the w,eights, 

to account to each customer?-

THE VJTI'.NESS: Our driYer-s weigh it all. 

THE ARBITRATOH: When it is deliver·ed, they weigh it? 

THE WITNESS: Yes. 

THE !-."RBI TRATO'R: That is customary in your trade, is 
/,/ 

it not? 

THE WITNESS: It is. 

BY MR. lvli LLER: 
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Q Your business is not a render·ing business, is it? 

A It is. 

Q, Do you, dispose of the produce vih ich you buy in the 

same way that the American Agricultural Chemical Company 

and the Van Iderstine Company disposed of it? A We do. 

MR. MILLER: That is all. 

lviH. WILLIAV~SON; That is all. Thank you. 

TrlE ARBITRATOR: Tl1e witness is excused • 
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MILTON R 0 S E N B E R G then took the stand. 

DIRECT EXAMINATICN BY MR. WILLIAMSON· . 
Q What is your line of business, Mr. Rosenberg? 

A Fat render in g. 

Q And you are on the collecting end of it, is that 

correct? A we render, too,. 

Q And render, too? A Yes. 

Q And do you do business with The van Iderstine Con1-

'ipany? A Yes. 

Q, And you also did business with The American Agri-

cultural Chemical Company when it was in existence? 

A Yes. 

Q And are you a competitor of The Van Iderstine Com-

pany at the present time? A Yes. 

Q And were you in 1929? A Yes, sir. 

Q, And what connection have you with you:r corporation? 

A One of the owners; it is a partnership. 

Q, Wba t is the partnership name? A Joseph Rosenberg 

SonS· 

Q How long have they been doing businesE: in the City 

of New York? A About sixty years. 

Q, How long have you been connected with it? A About 

thirty-seven years. 

Q And were you active in the business during the year 
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1929? A Yes, sir. 

Q During that year were butcher shop accounts bought 

and sold in the course of business as be tween collectors 
' 

such a.s yourselves, and the butcher shop people of the city? 

A I bought ·some. I haven't sold any. 

Q, You have bought some? A Yes. 

Q Over what period of time ·have you had personal 

know ledge of the purchases . of such ace oun ts? A Over a 

good many years; I could not say exactly. 

Q, Were you familiar with the prices paid for such 

accounts by collectors during 1929? A Only by myself . 

Q How many accou.'1ts would you estimate that you had 

personal ·knowledge of? · A I bought quite a few, e.nd. I 

offered for quite a few which I did not get. 

Q, Was that true in 1929? A Yes, sir. 

Q Now, assume an average butcher account, how much 

was that account worth to a collector such as yourself 

during about June, 1929, if you know? 

MR. MILLER: I make an objection on the ground that 

. there is no such thing as an average butcher shop account. 

Q I am asking the witness if there is such a thing 
/ 

as an average butcher shOp account, in your opinion. 

A I can only go by my ovvn purchases. 

Q Do you have an idea of the average butcher account 
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in New York City? A Only my own. 

Q Do you have an idea of your own? A Yes. 

Q Are you familiar with the value of that account 
. ' 

of that butcher shop account to a collector such as your-

se 1f during June, 1929? A My average would be about 

$153 to $154, according to the figures on my own books. 

Q About how much? A About $153 to $154 or $155. 

Q That would be about the average in 1929? A Yes. 

Q Assuming that as a collector of this scrap, you 

had made a con tract with another collector for the pur-

chase of certain accounts, and assuming further that the 

• seller stated to you that he would deliver approximately 

1931 such accounts for a given price, how many accounts 

would you. expect to receive? A About 1931, with only a 

variation of one or t'wo customers, which might be because 

of a mistake in the books, in figuring. 

Q You would not expect any variation from that num-

ber, other than .from a small mistake? A I would not ex-

pee t any except by a. mistake from the books. 

Q And i~ your business, do you regularly keep a 

reo ord of the number of customers from whom you are 

c o lle c t in g? A Y e s. 

Q What would you consider a regular customer? 

A One who is loading a couple of times a week over a 
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per~od of months. 

Q Is there a seasonable falling off in the number of 

customers? A Not to amount to anything. 

Q WOi.l.ld you say there is no ses.sonable falling off 

in cu.stomers? A Not to amoun·t to anything; if you mean 

a seasonable falling off of cus tamers in the city· o·u.si

ness, yes. 

Q ·what sea.son ~ould yoi.l. expect the falling off to 

oc'cur? A From about the 15th of June until September. 

Q would you include the months of March, April and 

May? A No. 

Q Do you know in your own business for the year 

l92S, just how many customers you lost if any from March 

to June·? A Yes, sir. 

Q. How many? A Thirty-seven one hundredths of one 

per cent. 

lJi.R. WILLIAMSON: That is all. 

CROSS EX.AJ.\JlDlATION BY MR. MILLER: 

Q In what part of the city were most of your custom

ers located? A All over Greater New York and Long Islan~ 

Q. weren•t they as a matter of fact, speaking general

ly, located in different parts of the city from the Brand 

customers? A I don• t believe so; only we travel out on 

Long Island further than he did. Outside of that, I be-
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lieve the deliveries are practically the same. 

Q You have a good many customers on Long Island, 

have you not? A Some; I would not exactly say a good 

many . 

Q About what proportion of your customers? A Maybe 

ten per cent. 

Q When you talk about buying accounts, just what do 

you mean? ·Buying an accow!t from some competitor, is 

that it? A No; I have made offers but did not get them; 

but these were actual figures that we have paid to butchers. 

Q To whom do you pay? Do you pay a competitor to 

get his butcher accounts? A I haven't got them. I have 

made the offer, but did not get them; these are butchers 

we have collected from, buying up the butchers' accounts 

individually. 

Q You mean establishing a new account? A That is 

right. 

Q With the butcher? A Yes. 

Q BY. paying him so much money? A Yes. 

Q By way of a loan? A No, bonus. 

Q In talking about buying these accounts, you mean 

paying to the butcher whose account you want? A To get 

the business. 

Q And whom you have not had theretofore, paying him 
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an a.mo<..m t in cash 7 A Yt:lF;. 

Q To get his business? A Yes. 

Q It is not a loan? A It is not a loan, no, sir. 

Q And it is not suppoEJed to be a loan by him? 

A Never locmed. 

Q How many of these ace oun ts have you. bought; a 

grea·~ many? A I don't know what period you mean. 

Q I am talking now a bout how many accounts have 

you bought in the spring months of 1929? A possibly 50. 

Q You bought as many as that? A Yes, in three or 

four months • 

Q. In three or four months that many? A. Yes. 

Q I am talking now of the spring of 19297 A That 

would be possibly three or four months. 

Q, You bought as many ace oun ts as that? A Yes. 

Q The amount you pay to a butcher for his ace 01..1..11 t, 

in other words, to get his btlsine ss, will depend of C OUI'S6 

in the first place on the quantity of deliveries whicl) you 

think you can -expect from him in the future? A You can 

only expect, because it is a new account, and you don't 

know. 

Q, You would not pay $150 for an .account from which you 

expected only a few pounds a month, would you? A c:ome-

times we do, and do not get it. 
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Q Just a minute, listen to my question; you would not 

,pay $150 for an account naturally from which you expected 

only a few pounds a month? A No, but we sometimes do. 

Q How many pounds a month would you expect to get 

fr.om an account for which you were willing to pay $150? 

A Between 1,000 and 1,200 pounds. 

Q The amotm t yO'J.' would be willing to pay for an ac-

count also would depend a good deal, would it not, on 

whether you thought t'!l.at man's credit was good? A No, 

that would not have anything to do with it. 

Q · That would not have anything to do with it? A 

N 
. 

0, S 1r. 

Q Don't you make a custom of loaning? A we do. 

Q To your butcher? A Yes. 

Q You would not pay as much for an account to a man 

who you thought might not be able to repay any loans that 

you might make him? A A bonus would not be a loan~ 

Q, I know it; but wouldn't youx opinion as to the 

man 1 s ability to repay you a loan have a great deal of 

infl-~ence on the price that you would be willing to pay 

him for his account? A I do not get you there; if we 

make a bonus, or when we give a bonus, we do not make a 

loan. 

Q But would you be able and willing to pay $150 for 
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an accotlnt where you thought that it was a risk, that it 

would be a risky account? A I do not get that, either, 

because I have nothing to do with a man 1 s financial con

di ti on, when we give him a present • 

Q Suppose that you have two butchers, both of whom 

come to you and say "We would like to have you offer us 

some thing for our business", and you investigate it, and 

you find one of them seemingly sound financially, and the 

other not, what is your attitude then? A We do not 

investigate the financial soundness when we are making a 

bonus. 

Q You do not make any investigation at all? A No, 

we merely look at the shop, and see what we think it is 

worth to us, without the man 1 s financial ability being 

taken into consideration. 

Q You make a good many loans A Yes, we do. 

Q You make a good many loans, don't you, to instal 

fixtures in these shops? A Yes, sir. 

Q You would not make as much, you would not pay as 

much for an account where you thought you would be called 

on to help them along and instal fixtures, as you would 

for an account where a man bad his OV',n fixtures, in good 

condition? 

bonus. 

A Where we make a loan, we do not ma~ke a 
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Q, . What? A Where we make a loan, we would not give 

him a bonus. 

Q You mean that you only pay these bonuses 

A (interposing) Wbere we make no loans, yes. 

Q For accounts where you do not expect that there 

wi 11 be loans'( A That is right. 

Q, so that you are willing to pay this $150, or what

ever it may be, for an account only where you think it is 

an account of a butcher who is not going to ask you for 

loans? A Yes. 

lvlR. MILLER; That is all .. 

MR. WI LLIAiviSON: Tba t is all. 

THE ARBITRATOR: I would like to get clear this 

loan question; how frequently do you pay bonuses of -that 

sort? That is, do you do it periodically, or just. once? 

'rrlE WITNESS: Just as it comes along, according to the 

customer; some customers want to get loans, without the 

bonuses; other customers want bonuses without the loans • 

It is up to the d.ifferen t butchers. 

THE ARBITRATOR: After you pay the bonus, you pay 

a scheduled rate for the stuff delivered to you? 

TI-lE WITNESS: Yes. 

THE ARB! THATOR: For the scrap? 

THE WITNESS: Yes. 
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THE ARBITRATOR: And it is received? 

THE WITNESS: Yes. 

THE ARBITRATOR: And that is on an agreement? 

TT-1E WI'I1~ESS: Yes • 
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?dE ARBITr-::ATOR: Is it an oral or written agreement 

to pay certain rates for the material? 

THE WITNESS: Yes; some are oral and some are written. 

THE ARBITPATOR: This is simply a cash bonus to get 

his good-will in trade? 

THE WITNESS: Yes. 

T::-lE A.c-qBITRATOH: Do you repeat that at the end of a 

period, or is that just once? 

THE WITI'iiESS: sometimes it has to be repeated. 

THE ARBITRATOR: But you determine what the value of 

the business is before you repeat? 

'I'IIE WITNESS: Yes. 

THE ARBITRATOR: 'rhe witness is excused • 
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JOSEPH W. D E V 0 R S S then subscribed to the 

following oath; 

You do swear in the presence of the everliving God 

that in the proceedings now penqing be tween The Van 

Iderstine 0 ompany and The American Agricultural Chemical 

Company, you will tell the truth, the whole truth, an'd 

nothing but. the truth, so help you God. 

DIRECT EXAMINATION BY MR. WILLIAMSON: 

Q V1ba t is your business? .A Manager of t::wift & 

C Oir:pany' s plant in Kearney, New Jersey. 

Q In what line of business do they engage at that 

place? A Among others, we have the rendering business in 

that district. 

ness? 

Q Are you familiar with that business? A Yes, sir. 

Q For how long have you been familiar with that busi-

A Twelve years. 

Q And in what capacity? A Mari.ager of the plant • 

. Q Among other things, are you familiar with the 

collection of scrap from butcher shops, for use in making 

various by-products? A Yes, sir. 

Q E:uch as scrap and bones and fat'l A Yes. 

Q And were you familiar with that business in 19297 

A Yes, sir. 

Q And at that time did collectors, such as Swi:ft & 
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Company, in _this line of business of which you speak, 

ever pUl'chase such ace ou.n t·s? A Not during 1929, no, sir; 

we have purchased accounts previous to that. 

Q How long prior to that time? A I doni t know as 
) 

I could tell yo~~ exactly. I know we tried to buy up a 

bJ.siness, but the negotiations were not completed. 

Q Was it the business of another collector? A Yes, sir. 

Q Did you try to buy it? A Yes, sir. 

Q Does youl' company ever\'ouy individual ·accounts 

directly from the butcher? A We do. 

Q Did they in 1929? A Ve~ cdr • u, w ... 

r'l nil fre ontly., A ViJell 8 0 th '<(, n ~w qu.... ' 1 .. , very m n --• 

Q To your own knowledge, is it or not a regular 

practice in the collector's trade to pay for such ac-

coun.ts? A It is a regular practice in the b·u.siness, in 

this district, to pay a bonus for new butcher shops. 

Q And was that true in 1'3297 A Yes. 

Q And were you familiar with the prices paid for 

such accounts? A I know what we paid during that period. 

Q Will you state v.ihat amount you paid for that 

period, on or about the first half of the year? A It 

would run from $100 to ~150 a shop. 

Q Now, pr i o:r· to 1929, did f.iwi ft & 0 ompany to your 

knowledge buy a group of shops from another collector? , 
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A Yes~ 8ir. 

Q And do you know or are you familiar with the 

price paid for that group.':of shops? A I am told, - let 

• me think, maybe I can tell you; I think somewher-e between 

$170 and. $18o0; I would not be certain as to the exact 

amount. 

Q. Would you say t"\]at a group of shops was vvorth 

more or less per shop than if you were buying the in-

d~ vidual shop from a butcher? A I would say an estab-

lished business is worth more, because there is not the 

.. - .... 
custom of paying a bonus to an individual new shop opening 

• up. 

Q And by an established business, you mean the eJ:!-

tablished business of a collector of such materials? 

A Yes, the esiablished business of a butcher. 

Q But as 8L1ming that you were to purchase a group of 

shops from a collector who had been collecting scrap from 

a number of shops regularly, would you consider the group 

of shops worth more per shop than though you bought and 

acquired .singl.e shops amounting to the same number? A 

I would consider them worth more than a new shop, if I 

was tryin~ to buy from the individual butcher. 

Q Assuming, if you will, that another collector of 

scrap offer·ed you at a given price approximately 1931 
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butcher shop accounts, how many such accounts would you 

expect him to turn over to you? A I would expect him 

to deliver 1931. 

Q Is there such a thing in the trade as a seasonable 

falling off in the nurnber of shops? A. Not in the number 

of butcher shops, no, not as seasonable, there is hardly 

any seasonable business. 

Q would there be a seasona.ble dropping off in the 

amount of scrap collected from a given number of shops? 

A somewhat, yes. 

'Q, What part of the year would that include? A From 

about the 1st_ of June on to the middle of Sep te:q1bsr. 

Q would yo1~ expect it to fall off in March, April 

and May? A No, I would not in :March or April;there_ is a 

possibility that it would start in 1'1ay. 

Q, Are you familiar with the falling off, if any, 

in the number of customers of Swift & 0 ompany,7 for the 

months of March, April and May of 1929? A Yes, as I 

remember, I don't think we had a falling off/in 1929, for 

that year; I could not state exactly, for that particular 

period; but all our shops, during 1929, I think showed a 

small increase in the number we had loaded. 

Q, Is your company a competitor of the Van Iderstine 

Company? A Yes, sir. 
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~ .And was it in 192q? A y · "' ..., es, s~r. 

, .MR. WILLIAMSON.· 'rb .1at is all. 

eROS !=' •. ExA:1,1J.'IH.A'r.,..~..o·N· BY ,.-o ··r L ~· N l'< lVlH. M LER: 

Q, Was your company a c ompe ti tor of the Brand and the 

Selner Company in 1923? A Yes, [~ir. 

Q Do yOLl collect chiefly from butchers or from other 

concerns? A From retail butchers. 

Q In New York City? A Yes, Ei~ 

Q, And Manhattan? A Yes, sir. 

Q Do you know whether or not your routes are more or 

less the same as the Brand route ? A I think that we 

• cover the same terri tory that the Brand and Selner 

business do.. we haYe busineSEj not in Brooklyn, but in 

Manhattan. 

Q About how many shops did you collect from during 

the spring months of 1929, very roughly? A You mean what 

was our number of accounts? 

Q. Yes. A I don't think that i~e: a necessary question 

here, is it? 

Q, I would like to know; I don 1 t want it exactly; I 

want to know whether it was hundreds or thousa.nds? A 

I think we are prooably the second largest collector in 

the terri tory, if that will answer the question. 

MR. WILLIAiv.iSON: MaY I state here, Mr. Miller, that 
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.obviously_it is rather embarrassing to have a witness to 

compe.titors in the field,;to reveal unnecessary details, 

as to the amOU..'1 t of bu.sine ss they have done~ 

MR. l>ii LLE R: I want to know whether it is a very 

large concern or s. small concern. 

THE WITNESS: Have I answered your question? 

Q, No, I want to know a little more than that; for 

instance, if Van Iderstine Company had a list of 1931 

customers in March, would your March list be larger or 

smaller? A we have more than that. 

Q You were an active competitor of Brand, were you 

not? A Yes. 

Q During that period? A Yes. 
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Q were you buying sny accounts during the spring. of 

1929 in the sense that the last witness was talking about, 

namely, giving butchers a bonus to get them to give you 

their business? A Yes, sir . 

. Q About how many of those accounts did you b\;.\y? 

A I cannot tell you exactly the number. 

Q Wa£ it a large or a small number, or just one or 

two? A It is a large number; you tr;,.· to get in that kind 

of business, and you mig:.IJ.t rUJ."l ten a inonth, or it might run 

twenty, or thirty a month, that we pay bonuses to. 

Q, And did you get any of the Brand customer8 away 
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from th~m during this period that you were offering the 

bonuses? A Not that T_ ·1rnow OI~ no ~~r 
... .n. • ' ' ' ,, .... • 

Q Now, you say that you would pay from ~100 to $150 

• for these accounts by way of a bonus? A Yes • 

Q Abo1J.t how much deliveries, monthly deliveries,would 

you ex~ect to get for which you vrere willing to pay $100 

to $150? A You mean in the total voLume? 

Q Yes, from the shop, or just shop fat, whatever it 

is? A Shop fat. 

Q Shop fat is the most valuable? A Yes, it is the 

most valuable part of the butchers• material • 

• Q All right. A Just about 800 pounds per month. 

Q How much would you pay for an accou..11. t which you 

felt reasonably sure would deliver from 600 to 800 pounds 

per month? A we would pay anywhere be tween $100 and 

$150 for it. 

Q Novv, when Mr. Willia.mson was asking you about a 

group of shops bought from a collector, you 1Jilderstood him 

to r~fer, not to buying the account direct from the butcher, 

but for being a collector f9r his business? A Yes,sir. 

Q Just as Van Ider.stine paid the American Agricultural 

Chemical Company? A Yes, sir. 

Q For its business? A Yes, sir. 

Q · And before you knew, or made up your mind bow much 
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you would pay another collector for his business, namely, 

his, good-will, you would want to know something about the 

total v·olume of that business, wouldn't you? A Yes, 

Q And then you would want to know something about 

the tonnage? A Yes, E: ir. 

Q That would be. given consideration, wouldn• t it?' 

A Yes, we would want t.o know the tonnage and the number 

of customers; one is a.s important as the other. 

Q Yoc1 would rather have the same amount of tonnage, 

we will say 10,000 pounds a month, from 10 customers than 

from 20 or .50 customers, wouldn 1 t you? A If I get your 

question right, no., 

Q, ·why not? A Because I would rather have the 

medium accounts, not the larger accounts. 

Q, Why? A Because they are too hard to keep; and 

when you lose one, you have lost a lot. · 

Q But assuming that you may be assured of keeping 

them, it would cost much less to collect from a small 

number of customers than from a large number, would it 

not? A Yes, it does. 

Q Now, apparently you are of the opin-ion that this 

word "approximately" in this contract means nothing what

ever? A :No, I don 1 t say that. 

Q Mr. Williamson asked you A (Interposing) Mr. 
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Williamson asked me what I would expect. 

, Q Yes. A I would expect to get the number that I 

bought. 

Q Well, you wm.J.ld think that that word ''approximate

ly" meant something in that contract, wouldn• t you? A 

Yes, but I would think it would mean less than one_per 

cent. 

Q You would think it would mean less than one per 

crent? A Yes. 

Q You wotl.ld want some definition of that word wt1ere 

you agreed to it in a contract of that sort, wouldn't you? 

A 'r:re only way I can answer that, is that the way we buy 

a business, ·we would have a definite leeway, one way or the 

other, on the number of shops that would Oe delivered. 

Q That is the kind of a contract that you would in-

s i s t on? A Y e s. 

Q That you could get? A Yes. 

Q So that if there were no definite "more or less" 

clause in the contract, so many per cent, more or less, 

. you would think that the question as to the word ''ap

proximately" would depend a great deal on wha.t the parties 

to the contract had said in the negotiations which had 

preceded the contract, wouldn 1 t you? A I should say that 

the word "appr oxirna te ly 11 would have an imp or tan t bear in g. 
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Q In other words, you think the conE;truction of the 

word 11 q.pp1·oximc.telyll in a contxa.ct of this sor't, might de-

pend a good dsal on t:J.e neg:)tic.tions between t'ile ppr·tisr-:7 

BY MR. WILLIAM.SON: 

Q You don 1 t know anything about any of the con versa- · 

tions that may have occurre,d before this con tract ws.r:: signe\i, 

do you? A No. 

Q Just assuming now that in your purchase of a busi-

ness said to consist of 11 approximately 1'331 shops11 , and 

there had been no conversation about the meaning of the 

word "approximately", do you have any rea,son to change 

your previous answer with respect to the 1331 shops·r 

A No, I would not change my pre Yious answer. 

{'\ "" That is, if there were such a contract as this, 

and there had been no talks between yourEelf and the 

seller as tc1 what was meant by the word "approximately", 

you wotlld expect, except for bookKeeping errors of one or 

two, to get 1931 shops, is that correct? A Yes, with the 

exception that I don't think I would kick very hard if 

there was less than one per cent leeway one way or the 

other. 

Q, What would you say if there was a discrepancy of 

137 shops? A I would say that is entirely too great• 
-' , 
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that is all per cent, OI' 10 1/2 per cent. 

li~R. WILLIAlviSON: That is all. 

'"'E I:RO"S ~vA··Ii"'"''.A'ri'~:J\-r "'i ····R '··r r T'""R rt -v ~ ,.; -"'-~ M J..l\ V.i.• Dl. lVi~ • Jj/l .UJ..I.Q; : 

-· Q ·wnen you speak of expecting to get from 600 to 800 

pounds in deliveries in a month for an account for which 

you v;ere willi::1g to pay $100 ·to $150, you would expect· 

the 600 to 800 pou.>J.ds of fat, wouldn 1 t you? A Yes. 

Q In addition to that there would be other materials 

delivered, would there not? A Yes, sir. 

Q The real test of value of an account 1 s not e.o 

muc'h. the number of pounds delivered as the value of the 

• total material, isn't that it? A No, we look at the 

value of a shop from the volume or the total number of 

pounds of shop fat we get from it. 

Q Why don't you take the other materials into con-

sideration? A Because they are not as valuabfe as the 

suet is, and that is always a small perc-entage of your 

total. 

Q How about waste?. A Waste was the valuable part 

of the butcher shop from our standpoint. 

Q vVhat in your opinion would have been, at prices 

which were current in the spring of 1929, the monthly value 

of an account which delivered from about 600 to 300 p0w1ds 

of shop fat? A Maybs I can answer the question in thiE waY: 
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during the . summer time of 1923, we offered the collector 

$190 per shop for his business, and the average tonnage of 

his shop ran a little better than 700 pounds of shop fat. 

Does that answer your question? 

Q No, I am trying to reduce to pounds the shop fat, 

.in dollars and cents; about how much would that represent,' 

about how much would you say at 1929 prices for 600 or 

800 pOL4'1ds or whatever it was of fat? A You mean for the 

butcher shop ma teriaU 

Q Yes. A In 1929? 

Q Yes~ A That is about two yes_rs ago? 

Q Yes. A T~e average price --

Q Give it as nearly as you can. A I would say $18 

to $22 per month would be the value of the shop fat. 

Q $18 to $22 for 600 to 800 pounds of shop fat? 

A Yes, six. 

Q 'r':.at is to yOUJ.' recollection the market price in 

19291 A Yes, sir. 

Q In the E'pring of 1929? A Yes. 

Q When you bought an ace oun. t direct from a butcher in 

this way, by giving him a bonus, you of course had no ass,~r-

ance of keeping that accotL.'"J.t, had you? A No, sil', nothing 

except the butcher• s word; we never had. 

Q And if somebody else came along the next month and 
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offer.ed .him $20C for his accoun.t, he probably would give 

it .to him, wouldn 1 t he? A we he.ve had that happen, 

yes, sir. 

MR. :MILLER: That is a 11 • 

MR. ·vvr LLIA1vlSON: Tha. t is all, thank you .. 

THE ARBITRA'rOR: The .witness is excused; we will 

take a recess until two-fifteen o'clock this afternoon • 
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AFTERl'JOOI·J SESSION. 

2:15 o 1 clock f.M. 

CHARLES L. H A U S S E R M AN N, then took 

the stand. 

DIRECT EXAMINATION BY MR. WILLIAMSON: 

Q 1JVhat is youx business, Mr. Haussermann? A I have 

charge of the outside end, the soliciting end of the 

Van Iderstine Company, buying the materials. 

Q Were you engaged in that business in 1929? A I 

was. 

Q And in or about June 22, 1929, were you active in 

the business of taking over The American Agricultural 

Chemical Company's business by Van Iderstine? A I was. 

Q Do you know Mr. Caton? A I do. 

Q. Do you know in what capacity, if any, he served 

the American Agricultural Chemical Company, immediately 

prior to this business testified to as passing to Van 

Iderstine & C ompany7 A Off ice manager. 

Q Did you make any inquiry of Mr. Caton at or about 

June 22, 1929, as to the number of ace oun ts from whom 

The American Agricultural Chemical Company had collected// 

mate rials the week prior to June 22, 19 297 A I did; I 

communicated with him on June 24. 
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Q What did he say to you and what did you say to 

,him? A The moment we took the business'over, during that 

day, or it may have been the next day, I asked him to get 

an account of the customers, and the changes, if any, 

because we wanted to show the number of customers loaded 
' 

or the customers we lost, and therefore the accoun ts/dur-

ing the corning week. 

Q Did he furnish you with such a statement at any 

later time? A He did , the week ending tbe 28th. 

Q I ha r.d :y~ou this piece of paper, and ask you if you 

know what that is (handing paper to witness)? A I do • 

Q, What is it? A It is a record shewing the custom

ers; it is a record showing the customers we started with 

and the customers we gained or lost during\the week. 

Q And ·V~ihat week, do you know? A The week ending 

June 28, 1929. 

Q And was that ste_temen t given you by Mr. Caton? 

A I tlwas. 

MR. vVILLIA1LSON: I ask that it be marked in evidence • 

(Faper received in evidence and marked Van 

Iderstine Exhibit lJ o. 1.) 

MR. BERNHEIMER: Does the other side obj eo t? 

l1ilR. lViiLLER: No, I am not objecting. I understand 

this is the statement that Mr. Caton gave to you? 
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'YBE WI 'INESS: Yes. 

, Q Does that rtaternent cover or include a statement 

or all of the customers, both of the Brand and Selner 

b 'Ll s 1· ne s s? A N o 1· -1-' B d , · . c , s r, "ne ran ous:tness. 

Q The Brand business? A Yes, .. sir. 

Q Did you discuss this statement with Mr. Caton a.'t 

all? A Not otherwise, I showed him how we wan ted it run,and 

to get it out each week. 

Q After he he_d furnished you. or given you Exhibit 1, 

did you discuss that paper with him at all, as to what 

the figures stood for, or did you in any other way discuss 

• it with him? A No. 

Q Do you know how many customers• materials were col-

lee ted from during the first week after the ·ous ins s s. was 

turned over to Van Iderstine? A According to their 

records, t't1ere were 1396 customers, of Brand, of course. 

Q. That is for the week previous to Van Iderstine 

taking the business over? A Yes, sir. 

Q Can you tell us how many customers you collected from 

the first week after Van Iderstine took the business)over? 

.MR. MILLER: I object to that as wholly outside the 

issue, because it is admitted that the nurnber of customers 

they collected from after they took the business'over was not 

in issue here, simply the number of cuetomers which we ha.d 
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at the time we turned the busiriess\over. 
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· lVlR. WILLIAMSON: I am at a total loss to knovv~vho 

made any such admission,. Certainly I have never intended 

to mal<:e the admission that the nurnber of custome1's from 

whom we actually collected immediately after taking over 

the business, would not be pertinent to the number of cus

tomers you had, since we used you:r same wagons ar.d your 

same dri ver·s and same records. 

lliiR. JY1I LLER: The contract merely contains a repre-

sen ta tion as to the n umbei' of customers that we had. As 

I stated in my opening statement, I understood lV,;r. William

son agreed with me,, that there was no promise, guarantee 

or anything of that sort on our part. that exactly the 

same number of people who were our regular' customers when 

the contract was signed, would be delivered to them in 

the sense that we guaranteed that they would contir:ue aF: 

customeTs of theirs. If we had for instance X number of 

customers when we turned the business over, and for one 

reason and another not a single one of those customers 

consented to continue in business with The va.n Iderstine 

Company after we turned the business over, there would be 

no breach of this contract. I hav·e supposed that that was 

admitted. I cannot see how the number of customers that 

they did business with after the contract was P igned, has 
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the sligh~est bearing on any question in this arbitra-

tion. They are complaining simply a.nd solely because 

we made a miE:representation of the number of customers 

• which we had; and the contract can be searched in vain 

for any agreement or guarantee on our part that the ctu?-

tomer we had would remain their customers. 

THE ARBITRATOR: We will admit it, with Mr. Miller's 

objection noted. 

Q Do you recall my question? A No. 

MR. MILLER: I renew my objection. 

THE A,."li.BI TRATOR: Your objection will be noted . 

• Q Do you know the number of Brand customers from 

whom materials were collected during the week that Van 

Ider stine & 0 ompany took the bus ine s s\over? A We have. the 

record here showing that amount, in that report. 

Q Do you have any personal recollection of wbat that 

shows to have been, in collections?. If you don't remern-

ber, it is all right. A No, I don't remember. 

ll/lR WILLIAMSON: That is all, Mr .. Haussermann. 

CROSS EXlliiNATION BY IlllR,. MILLER: 

Q What is your position with Van Iderstine & Com-

pany? A I am in cha:rge of their outside department, 

purchasing their raw materials, in charge of their out-

side department •. 
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with the meat scrap collections? 
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A From.butcher shops, y~s. 

Q And have had for some time? A Yes, sir. 

Q, Had you had anything to do with the negotiations 

which led up to the making of this contract? A I did 

not. 

Q, And you know nothing whatever about what was said 

by the parties who negotiated this contract? A I do not. 

Q Now, Mr. Caton had worked for Brand, or the Brand 

Company, before you people took it over? A Yes, sir. 

Q And he continued for some tiffie to work for Van 

Iderstine? A Yes, sir, about six weeks I think. 

Q About six weeks? A Yes, maybe longer, I don 1 t 

remember just exactly. 

Q This statement which is marked Van Iderstine• s 

Exhibit 1 is a statement which Mr. Caton gave you at your 

request? A Yes, sir. 

Q It is a form of statement regularly used by Ven 

Iderstine, is it not? A It is. 

Q Made up according to the Van Iderstine method of 

counting its customers? A Yes, sir. 

Q The form of the statement, apart from the numbers of 

customers, and so on, is a form which you suggested to Mr. 

Cat on? A Ye s, sir. 
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Q Now, under this column entitled "Loading", there 

are cert.ain numbers for each of these routes; what do 

those numbers represent? A Customers' loading. 

Q Customers' loading during what period? A That 

w6ek. 

Q, Wha_ t we ek'f A The week of the 28th. 

Q. The week ending the 28th beginning? A Ending the 

28th; they started off in that statement by giving the 

number· of customers that we started with at the beginning 

of the week, and the amount we have at the end of the 

week, and then it shows the loss or gain, if any. 

Q Now, never mind the gains or losses for the present; 

what does 74 against route 1 mean? A That means 77 

butchers loading. 

Q 77 butchers loading during what week? A The week 

ending the 28th, or beginning the 22nd, that 77 is. 

Q It is 74 here. A Have you got the sheet? 

Q It is 74. A 74 on what route? Is it 74 there? 

Q Yes. A I thought it was 77. 

Q There is no 77 on here. A we had lost three 

customers? I have a list here which I think is a memoran

da of the customers that he gave me first, which shows a 

few accounts at the beginning of the week. 

Q At present I rua testing your memory. A Yes, sir. 
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Q Under the column loading against route 1, ·there 

is the number 74; what does tbat 74 mean? A 77 active. 

Q It is 74. A 74 active accounts loading. 

Q, During what week? A The week ending the 28th. 

Q During the week ending the 28th? A Yes,. 

Q What day of the week was the 28th? A I think 

it was Saturday. 

Q would any customer V!iho loaded during that week 

ending June 28 be colli1ted among those 74 in this column? 

A Yes, sir. 

Q Would a. cash customer be counted? A It should be. 

That is the way his instructions are, e_ctive accounts. 

Q And you mean by an a_ctive account, any customer who 

had loaded during that past week? A Yes, sir, and that s..r e 

still loading at the end of the week. 

Q What do you mean? A we consider if we lose a 

customer during the week, that is a lost customer that we 

haven't got anymore, and he goes off in the lost and ga.in 

column. 

Q How do you know that you have lost a customer? 

A By the records, and the drivers• tickets. we check 

them all. 

Q As I understand it_, in these routes that you have, 

you send your several wagons to customers at regular 
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interv~ls? A Yes. 

Q Suppose that you had s. customer who loaded on 

Monday. A Yes. 

Q How would you know, if he loaded on Monday, if he 

was a lost~ customer, be fore the driver went around there? 

A The driver will have a check on the customer. 

Q I'.a.m assumimg that your driver went arowJ.d to this 

customer and loaded. A Yes. 

Q How would he know that that customer would become 

a lost customer until the next time your driver went 

arolllld? A we would not know the week ending the 28th, 

• on the report. 

Q I understood you to say that you may have loaded 

sor.cie customers during this week who would not be on this 

column:r A No, any new customers added shows on that 

column; the customers lost would explain themselves theTe. 

Q It does not explain itself; that is the diffi-

culty; all it says is lost. A It says gain in the column. 

MR. WILLIAMSON:. I might suggest that we call Mr • 

.Solomon; because this statement was not prepared by this 

witness. 
/ 

MR. MILLER: I know .... 
~II, 

lvlR. 1NILLIAM.SON: It was taken from the books. 

MR. MILLER: It was\taken under his instructions, and 
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I want very much to know just what van Iderstine' s theo:ry 

of ao tive custoiner s was. 

Q Do I understand you to say, then, that any cus

tomer who. loaded at any time during that week would be in 

this loading column? A Yes, sir. 

. Q Then I under stood you to say if a customer loaded 

during the week, and for some reason or other gave you 

.notice during the week that he was not going to load any 

more, nevertheless he would be in that column? A Yes; 

at the· end of the week, if he was not loading, we charged 

him off in the lost ace 01...U:"... t • 

Q I am asking you whether he would be in this 

column, if you loaded him during the week? A He wi 11 be 

in the list as a new customer. 

Q Answer the question; would he appear among others 

in this column, would he be one of the 74? A Let me 

explain. 

Q I want a direct answer to the question; suppose 

you went· around to a customer on Monday, the first day 

of the week. A Yes. 

Q, And loaded for him. A Yes. 

Q And on Tuesday or Wednesday he called you up. 

A You are talking about a new cuE: tamer? 

Q I am ~talking about the customer that might have 
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Q, You wen t{a.round and loaded for him on Monday? A 

Yes. 

Q On Wednesday he called you up and said nr don't 

want to ma.ke any more deliveries to van Iderstinen? 

A Yes, ·sir. 

Q, would he be in this colwnn, or wouldn't he? A He 

would be in that column, yes. 

Q He would be? A Yes, 

Q would he be in that column if he had not .been what 

you call a. regular customer? 

list. 

A He was not on our regular 

Q, ;~iiould he iJe in this col-wnn? A I cannot tell you 

what this man put in that colum.."1. 

Q, would this statement have been prepared in ac

cor·dance with your instructions if he had been put in that 

co lurrm.? A You are getting away from the report; I would 

like to explain the report. 

Q I am trying to ask you what you in tended to have 

this report rep~esent. A I will answer that. 

Q I will put a specific question. A Yes. 

Q, suppose that some customer loaded during this 

week endir1g June 28. A Yes, sir. 

Q He had not loaded ·be fore that. A Yes. 

/ 
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Q He was a new CLlstomer. A Yes. 

Q And that was h" l~ 18 f.il· st loading• A Yes. 

Q Ougb.t he to be in this c olum .. "l? Ought 'he to be 

• one of this 74? A No, he would ·be in the new colwzm to 

be added to the list next week. 

Q He ought to be in the gain? A If he is a new cus-

tamer, yes, sir. 

Q Why would you put ·L.iim in the next week coluan if 

he loaded that week? A He would be in the gain column 

at the end of the week; we would add the gain customers, 

customeTs we loaded the previous week, and we would. deduct 

the customers we lost, and we would have then the total 

number of custo1ners we 1Nel'e loading at the end of the week. 

Q so the figures under the loading column do not 

then necessarily represent the customers you loaded that 

week? A Tl1e customers ·under the loading colunm should 

have been the Cllstome r s we loaded at the last O] the pre-

vious week, and the start of our count. 

• Q 'rlle last of the previous week? ~ Yes, sir. n 

Q You mean the last -- A (Interposing) That report 

was in tended to be for the customers loaded on the 22nd~ 

the week ending the 22nd. To those customers we add the 

gain, and subtract the loss, giving us our total number of 

customers that we are loading at the end of the week of 
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the week of the 28th. 

Q Then I ·entirely misunderstood you. I understood 

you to say that this number under this loading column was 

the number of customers whom you had loaded during the 

week ending June28th; now I understand you to say that 

that is the number of cu;:-tomers who had loaded during 

the week ending ,June 21; which is right? A That should 

be the previous week. 

Q In other words, if you did say before, and I 

think you. did before, that this loading ooh:tnm represented 

the customers who had loaded during the week ending June 

28th you were wrong? A Let me see 

Q (Interposing) Isn 1 t it perfectly simple? All I am 

trying to find ou.t is whether this loading column. is sup

posed to represent the customers who loaded d;rring the 

week ending June 21, or is supposed to represent the cus-

tomers who loaded during the week ending June 28; which 

is right? A The first column should be the customers 

that were loaded at the end of the 22nd. To those we 

add all the new customers and we subtract all lost custom

ers, and that will give us the total as ending ~he week of 

the 28th. 

Q so any customer who loaded during the week ending 

June 21 is supposed to be in this column?· A· Yes, sir. 
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Q I would like to get it on the record as to what 

day of the week June 21st was. 

?.dE ARBITR.ATOR: Have you a 192'3 cal~ndar? 

THE WITNESS: I think Saturday was the 22nd, and Sun

day was the 23rd, and Monday was the 24th. 

'I'HE AHBITRATOR: Ju..'1e 22nd was Saturday. 

Q Saturday was June 22nd7 A Yes, sir. 

Q That is, of 1929? A Yes, sir. 

·MR. DAVIS: June 28 was Friday. 

THE ARBITRATOR: Give that to Mr. Miller. 

NJ.R. WILLIAJ.VlSON: Then the 22nd would be Saturday • 

Q, Suppose that a customer had loaded once during the 

week ending June 21, but he had not loaded the week be

fore that, would he be in this column headed 11 Loading"? 

A Is he a regular customer? 

Q I am just asking you the question; suppose that 

a customer had loaded for the first time during the week 

ending June 21, not Ju_YJ.e 28, wou..ld he be included in this 

loading colum.'1? A Yes, sir. 

Q He would? A Yes, sir. 

Q Suppose that he had loaded during that week, but 

had not loaded for a month or two before, b~t had loaded 

·previous to that time, wou.ld he be in that column? A No, 

he should not be; he would be in the new column. 
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.Q I thought you said that gain c olwnn showed the 

customexs who vvere gained for next week after June 21? 

A No, during the week, during the week he would be in the 

• gain column, if he had loaded the 22nd, and loaded the 

next week, he would be in the new column; if we lost him 

the 22nd, he would be a lost customer on the 22nd. 'As soon 

as the customer steps,, we call him a lost customer; and 

if we get him back, we call him a new customer. 

Q As I understand it, if a customer loaded for the 

vexy first time, and is an entirely new cu8torr,er during the 

week ending June 21, he would be in this column? A Vee 
... 1,), 

• sir, he would be in the column for the next week. 

Q He would be in this column? A What do you mean by 

11 th is column 11 ? 

Q V{henever I speak of "this column 11 , I mean this col-

umn entitled 11 Loading11 ? A Ths.t column represented or 

should represent the customers loading at the end of. the 

week ending the 22nd • 

• Q 11 A t the end 11 does not mean anything; you do not mean 

the customers who simply loaded on the last day of the 

week? A No, the customers who loaded during the week. 

Q Any customer who loaded during that week ought to 

be in this loading column? A Yes, sir, that is right. 

Q Even. if it was the first time the.t customer had ever 
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loade~? A Yes, sit. 
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Q I want to see if I get the same answer to this 

question that I got before; suppose a customer loaded dur

ing the week, but was not an entirely new customer, but 

was an old customer who had come back after a le.pRe of 

four or five weeks OJ.' a month or two; would he be in' this 

loading colu~~? A S:e should, yes, sir. 

Q Iri. oth~r words, the loading column is supposed t'o 

include each and every customer who loaded during the 

week ending June 22? A That if'. corr-ect. 

Q Whether he was an old customer, or a new customer, 

or a regular customer, or an irregular customer? A That 

is right. 

Q, Now, the next col·wnn is entitled 11 Gain 11 ? ·A 

sir. 

Yes 
' 

Q And under that column there are just three figu~e 

ones; what do those three figure ones represent? A 'I'hey 

are new customers loaded during the week • 

Q, During the week after the week to which the load-

ing c o'J.umn pertains? A Yes, sir. 

Q In other words, to put a concrete case, here you 

have route No. 3. A Yes, sir. 

Q And under the loading column against route No. 3 

you have 131? A Yes, sir. 



• 

• 

• 

Haussermann - Cross 100 

Q In the gain colum...'1, against the same route, is one? 

A . Yes. 

Q That means that in the wveek ending June 21, you 

loaded 132? A Yes, Pir . 

Q Customers? A Yes, sir. 

Q Against route No. 1, you have under the los·t 

column the figure 31 A Yes. 

Q And under the loading column 78? A Yes . 

. Q That m-eans that during the V~.'Elek ending June 21 you 

loaded 74 customers? A Yes. 

Q And during the week ending J~'1e 28 you loaded 71 

customers? A Yes, sir. 

Q ·rhat was all clearly explained to Mr. Caton, was 

it, by you? A Yes. 

Q Did you give him a skeleton form of this kini of 

report? A Yes, sir. 

Q For him merely to take and fi 11 the figures in? 

A Yes; I think I gave him a copy of a report we had made 

up. 

Q You gave 'rlim a copy on one of you:r sample reports? 

A Yes. 

Q You used to make out in your own business reports 

of this sort once a week, is that it? -A Yes, we made them 

out once a week. 
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Q, Now, you. say those 1371 was the total c us tome r s of 

Brand and Selner or only Brand? A That is the Brand cus

.tomer s. 

Q, Only Brand? A Yes; :Wlr. Caton l1a.d nothing to do 

with the se lne r 0 ompany .. 

Q, Now, this tabulation, as I understand you, shows 

that during the week after Va'l Iderstine took this business 

over, you gained three customers and lost twelve, making a 

net loss of nine? A I believe that is a correct, yes. 

Q And. I want to be per feet ly clear that that loss of 

nine refeTs to a loss of customers after Van Iderstine took 

the business over? .A Yes, sir; I had no records before 

that. 

Q, This loading colwnn only refers to loadings for 

one week? A The total amou .. '1.t of Cd.stomers, active cus

tomers loaded. 

Q, The actual number of customers who loaded during 

one week, ar .. d during one week only, is that right? A 

Yes, sir. 

Q, so that if there were other customers not included 

in this loading list, who loaded earlier in June, bu.t did 

not load in the week ending June 21, they would not appear 

in that loading c olwnn? A No. 

Q, Now, here you have a column entitled "How Gained; 
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Extra". What does extra mean? A Paid an extra price. 

Q .That would be gained by paying one of these 

bonuses about which the viJ'i tne sses were talking this mornirg? 

A No, that would be by paying half a cent over the market • 

Q .Paying him more for his fat, or whatever it was? 

A Yes, sir. 

Q That is whs.t 11 extn~." means? A Yes. 

Q Here are two letters, 11 M. and .2!1 , w'hat does that 

mean? A Iilarket present of bonus. 

Q One of the bonuses to which the witness ter;tified 

this morning? A Yes. 

Q That was one method of acquiring a customer? A 

Yes, sir. 

Q. Under that is the word 11 lcan 11 • 

gained by loaning him money. 

A Customers 

Q Under the word loan is.the word 1lprice 11 • Yihat does 

that mean? A The price is the extra price on material. 

Q. How does that differ from extra? A I don't know 

why it was used., It is the same, it has the e. arne meaning, 

though. 

Q Under the word price is the word 11 none 11 • What does 

that mean? A Getting the customer at the market price. 

Q Getting the customer just by saying "We would like 

to have you as a customer"? A It might be a friend of 
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yours. 

. Q You do not have to give him any bonus or make him 

any loan? A No, just give him the market price for his 

• fat • 

Q Now, the total of customers under that 11 How 

Gained 11 is six? A Yes, sir. 

Q Whereas the total customers under the gain c olurnn 

is three? A Yes,. 

Q. How do you reo one ile those two figures? A we 

don 1 t reconcile them. 

I 
Q You don t know how to reconcile them? A No • 

• Q You have no explanation? A No, sir. 

Q Then ther·e is a column entitled 11 How Lost". 

A Yes. 

Q And under that there is the word 11 closed 11 • W!Jat 

does that mean? A Closed shop, closed up. 

Q. Shop closed up? A Yes. 

Q. During that week? A Yes. 

Q, Under that ie the word 11 lost 11 ., W'ha t does that 

mean? A It refers to a loan. 

Q, He asked for a loan 7 A Yes. 

Q, And you re,fused it? A Yes. 

Q so you lost him? A Yes. 

· Q, Why? A Because we would not P<?-Y the price he asle d. 
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Q You would not pay the price he wa.t"'lted for his fat? 

A ·Yes, he asked an exorbitant price for his fat. 

Q, Under that was 11 lvi - pll. ·what does that ;mean? 

• A The fellow wanted a market present, and we would. not 

give him any. 

Q Under that is the word 11 picx.ing 11
9 VJha t doe 8 that. 

mean? A The fellow would not allow you to sort his fat. 
" 

He wanted to sell his waste as fat, and would not take it 

as that. 

Q Under tbat is 11 M - P 11 • ·vvhat does that mean? A 

Market price • 

• Q That is, he wanted a present and you would not give 

i t t o h im? A Y e s. 

Q This column shows that there were eleven cu~tomers 

lost, one closed shop, one because you would not give him 

the pric·e he asked, and three because you would not give 

him the present he asked for? A Yes. 

Q Making a total of fifteen? A Yes. 

Q How do you reconcile that with the total of nine 

under the lost column? A I don't, but the net total is 

nine, just the same, isn't it, that we claim lost? 

Q That is correct. A That is careless bookkeeping. 

Q Had you ever noticed that discrepancy before? 

A No .. 
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r'l You never asked Mr. Caton about it before? A '1\'Jo 
"{, l' ' 

sir .• 

Q Then there is a column entitled 11 Solicitors 11 • 

A Showing solicitors, what solicitOTs got tl1e account. 

Q And the words are the names of solicitOTs in that 

column filled in in ink, instead of by typewriter~ 

handwriting is that? Is that Mr. Caton 1 s or yours or 

somebody else's? A It is not mine. 

MR. MILLER: Do you mind my asKing Mr. Caton? 

MR. WILLIAMSON: Not at all. 

MR. MILLER: Is that your handwriting, Mr .. Caton? 

•• :WLR. CATON: No, it ic: not mine. u 

THH' J.:.J WITNESS: It was done in the Brand office. 

MR. MILLER: Mr. Caton, by the way, has n·ot been 

sworn. 

MR. BERl,TREilv'.<ER: Is lvlT. Caton going to testify? 

!viR. MILLER: Yes. Suppose we have all the other 

witnesses sworn now. 

w I L L I A }il J. ,.... A T 0 N u 

' 
E R N E c T E. B A lvi M E R C! E N and '-' ~--' 

' 
A L D E R T c. H 0 R l\l B E R 

,.... 
E R then subscribed to J..; U' 

the following oath: 

You do swear in the presence of the eve:r living God 
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that in the proceedings now pending between The van 

Iderstine Company and Ti1e American Agricultural Chemical 

Company, you will tell the truth, the vvhole truth, and 

nothing but tl'e truth, so help you God. 

MR. l!iLILLER: Do you mind my asking Mr. Caton a 

couple of questions, Mr .. Williamson, now? 

MR. WI LLIAMSOlJ: Not at all. 

lv:R. MILLER: Mr. Caton, were those names of 

solicitors in the solicitors 1 column, and the numbers 

against them on this memorandmn when you handed it to the 

• l!ilR. CATON: I don 1 .t remember. 

MR. MILLER: You don't remember? 

MR. CA'r~1: ~! o. 

'MR. MILLER: I notice this memorandum is signed by 

Mr. Caton a-ooarently .. ~ . 
MR. cA·rn"~~' •• Ye · .... -:~.~ S , S 1r , 

lvlR. MILLER: Now, there are some figures and ca.lcu-

lations in penc i 1. 

MR. WILLIAi.'viSON: Those are mine, Mr. Miller. I am 

sorry to say I wrote them t'.t1ere. I would be glad to 

erase them. 

MR. MILLER: Those were put on? 

MR. WI LLIAl'vlSON: 1-e s. I should have limited the 
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offer; thO?e we~·e put on yesterday. 

I used it for scratch paper. 

107 

As a matter of fact , 

MR. ~HLLER: It is understood those pencil memoranda 

are yours? 

MR. WILLIAJ.VlSON: That is correct. 

MR. MILLER: Are we agreed that this shortage in 

customers that you claim is entirely restricted to the 

Brand ace OU.'1 t? 

.MR. WILLIAMSON: Yes;• yes; which would mean of 

course we would not go into the other at all. we are 

willing to ste.ncl on the shortage where the su.bsta.ntial 

discrepancy occurs. 

Q Now, I suppose you know from what books and records 

of the company the entries on this sheet were made or 

should have been made? A I know where they should have 

been made. 

Q What are the books and recordsof the Van Iderstine 

Company on which appear the names of the customers loaded 

during any week? A On the statements. 

Q What s ta temen ts? A The statements rendered to the 

butcher. 

Q By whom? A By The Van Iderstine Compa.ny. 

Q What are they, MeeKlY: statements? A Monthly state-

men ts. 
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Q They are monthly statements? A Yes, sir. 

Q And those are the records of The Van Iderstine 

Company from which can be obtained, if you wish, a check 

of the correctneEJs of these figures, and from which rr::an 

be obtained the data appearing on this memorandum? 

A It should, yes, sir. 

Q Can all of the data appearing on this memorandum 

be obtained from those monthly statements? A It 

should. 

Q Can the facts stated on this memorandwn with 

reference to how these accounts were gained or how they 

were lost be obtained from those monthly statements? 

A You are talking about Van IdeTstine all through? 

Q I am talking about BTand? A I don't lmow. 

Q You don 1 t know1 A No. 

Q Are the gain.s and losses on this statement, 

the gains and losses for the week afteT the business, 

the first week after the business was turned over? A 

Yes; I had nothing to do before that. 

Q What are The Van Iderstine books and records from 

which can be obtained the facts as to how the accounts 
week 

gained and lost during the first~after Van Iderstine took 

the business over, :.... from which those facts can be ob-

tained? A You are talking of the Brand Company now? 
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· Q . I am, talking about the Brand Company turned over 

by·Van Iderstine. A The Br~ .... '1d Company was ru..'1ning its 

business under the Brand system. 

Q so you don't knovv? A No • 

Q Are all those Brand books and records in the 

possession of van Iderstine & Company? A Yes. 

Q As a matter of fact, all the old Brand records 

are in possession of van Iderstine? A I don't know that; 

that is not in my end. 

Q Are you sure that Van Iderstine counted as cus-

tamers, customers v'lhO paid in cash? A we did, yes, sir • 

We have very few that do pay cash. 

Q Whenever they do pay cash, you count them as 

customers? A Absolutely. 

Q There are just two other things I would like to 

have you explain, if you can; here we have gains and we 

have losses? A Yes, sir. 

Q, And we have under there the words 11 0ther fat me-n 11
, 

and also lost? A Yes, 

Q ~~a~does that mean? A That means customers lost 

to competitoTs, taken away from us. Vie try to keep a cor

rect record of just where our trade goes. 

MR. 1'-HLLER: That will be all. I wonder if I can 

have a copy of this? 
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MR. WIL:.,IAl\:SON: Yes.· I will prepare you an exact 

copy.· 

TFIE ARBIT-eATOR: Tl1e witness is excused • 

• 
THEODORE A "R ~1-:l· -_H' 0 ;_ ·r z then + oa·tr .._, t · -- _ .... .u 1 u '-• t..De s anct. 

DIRECT EXA~!lil\TATION BY MR. WILLIAMSON: 

Q Mr., Arnholtz, what is you:r: business, please? 

A Office Manager for The van Iderstine Company. 

Q How long have you held that position? A Twenty-

one years. 

• Q And were you in and a bout yotlr dutie:3 as office 

manager of The van Iderstine Company in the month of June, 

1'329? A I vvas. 

Q, And at the time t:he business of The American Agri-

cultural Chemical Company was taken oyer by them? A Yes, 

sir. 

Q And have you since made a count from the bool\:s of 

the Brand Corporation of the number of customers loaded by 

them for tbe man th of June, 19297 A I have. 

Q, And do you r eca1l what n'J.mber of customers their 

records showed they could have loaded during that month? 

Just. a.nswer by yes or no, do you recall the number? 

A N ot exactly. 
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Q.. Do you have records here from which you could de-

te·rm in a that? A Oh, yes. 

Q Let i:t go for the moment· are the records of the 
' 

Brand Company from which you made such a count here in 

this room? A They are. 

Q,. Did you within the last two or three weeks have 

any conversation with anyone purportir:g: to be an account-

a.nt fo:r The American Agricultm·al Chemical Company? A 

I did, yes. 

Q, Yvh o was that per son? A Mr. Mayo. 

Q Is he in the room now? A He is • 

• Q And did you give him access to the books of the 

Brand 0 o:npan y? A 'Ne did. 

Q, And what boolq:; would that include, what rec.ords? 

A The statements and le :iger sheets. 

.Q, Statements and ledger sheets for the period of 

:Marcb, April and f.Jlay and June, of 1'329? A Yes. 

Q was he in and about your office examining those 

records to your knowledge'? A Se was, 

Q, For what period of time, do you know? A From 

March until June. 

Q For what period of time? You mean that he examined 

the records covering the period from March until June of 

1929, is that right? A Yes. 
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Q. For what period of time was be in and abo-ut your 

office examining those records, if you know? A About 

one week. 

Q. And what week, do you len ow? That is, was it 

this year or last year or when? A Last week. 

Q Last week? A Yes~ 

Q, Did you alsc~ make a count from the Selner Company's 

books of the customersloadect by them during the month of 

June, 1929? A I did. 

Q, And were those records available to Mr~ Mayo at 

the time last week when he made his inspection? A They 

were. 

Q Did you have anything to do with keeping those 

records foT the period of from .March to June, 1929? .A No. 

Q Do you know who did keep them? A Yes. 

Q, vv'ho was it? A The personnel in the Brand office. 

Q, VVill you get such reo ords as you may have with you 

this morning, from which you could refresh your recollection 

as to the count of customers in both the Selner and Brand 

businesses fo1' the month of June, 1929? A Yes. 

Q, Will you get those records, please? A Yes. 

Q Will you tell us what Tecords you used, from which 

you obtained those figures? A The s ta tern en ts. 

Q What do you mean by statements? A When the tickets 
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come in., v~e have them posted to statements. 

Q What do yo:~ mean by tickets? A The tickets made 

up bj the drivers. 

Q Do you know how the driver makes those tickets up? 

A Not w.ha t other drivers do; I know O'J.I' O'J\1!1 drivers. 

Q Have you seen any of the tickets that the\Brand 

drivers make up? A No. 

Q Have you seen any of the statements made up from 

the tickets by the Brand personnel? A· Yes, sir. 

Q And it is all those monthly statements for the 

month of June that you <J_sed to count? A That is right. 

Q The number of customers for that particular 

month? A Yes. 

Q would your/count include a customer even though 

they had loaded but once during the entire month? 

A Yes. 

Q Would your count indicate vihether t'hey had loaded 

mor.e than one e during the month? A 11 o • 

Q It would then include any one and every one that 

had delivered any me.terial to a Brand driver during the 

month of June, although he might have deliYered but once; 

is that correct? A Yes. 

Q wnat number of customers of that sort did you have 

from the statement for the month of June, 1929? A 1417. 
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Q What n ~~mber did yo1.1 find from the boo.i.{s of the 

Selner Company or the s tatemP.n t of the Se lne:r company for 

the same month? A 397 • 

Q And in the case of the f:elne:r Company, did you 

have recoTds from which to determine the count? 

A Yes. 

Q Or the statements? A They had one of the state-

men ts. 

Q That is the system t'ha~t the Brand Company and the 

Selner Company used origina.lly, is that correct? A No, 

they were different • 

~ They were different? A Yes. 

Q What records of the Selner Company did you really 

use in making the count of the customers they had during 

the month of June, 1929? A The statements called ledger 

sheets, contained in bound books. 

Q And were those statements and/or ledger sheets 

made up from the drivers' tickets, so far as you know? 

A Ye.s. 

Q, And would your count for the Selner Company include 

a customer even though he might have loaded but once during 

the month of June? A Yes. 

Q, And the total is what? A 397. 

Q, You have the records here in the corner? A That 
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is co:rr~ct • 

. ' Q Did you see that they were prepa.red and ready to 

be brought down here, and bro'_lght here?· A Yes. 

Q And they inc lu.de the "records of the Brand and 

Se ],.ner Company? A Yes. 

Q, That record of the deliveries of the customers,' is 

that co~rect? A Yes. 

Q For the month of June, 1829? A That is correct. 

Q Do those records cover other periods of time? 

A Yes. 

Q What periods? A March, April and May • 

Q Of what year? A 1929. 

Q, And they include the statements and ledger sheets 

of both c ompan'ie s, is that right? 

sheets,· only the statements. 

A Not the ledger 

Q Are there any ledger sheets for either company? 

A Yes. 

Q All these records you have here, they do include 

then such ledger sheets and/or statements as existed so 

far as you know at the time the business was turned over? 

A Not all the ledge:r sheets. 

Q, For this period? A No, there are more in the of-

fice. 

Q More ledger sheets of the Brand company? A Yes. 
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Q For this period? A Yes. 

Q What do those ledger sheets cover, do you know? 

A They cover the .~ame period; the postings were ma.de 

from the 8t~tements to the ledger. 

Q, A.rld in your count you l"elied on the statements 

a 1 one ? A Y e s. 

Q Without going into the secondary ledger entry? 

A Yes. 

Q Those statements are here? A Yes. 

Q For the Brand 0 ompany? A Yes. 

Q And for the Selner Company? A J:.To, sir • 

• Q Are the sheets here from which you got these 338? 

A Yes. 

CROSS EXAMINATION BY lVlR. MILLER: 

Q Did you make this count personally·? A I did. 

lvlR. MILLER: Then I am not going to ask you to offer. 

these records in evidence, if we agree that we may check 

them over to ascertain the correctness of the testimony 

• of these witnesses. 

MR. WILLIAMSON: I think it is only fair to indicate, 

Mr. Miller, that they have always be en open to you for 

your inspection, and you have not availed yourself of 

that opportunity;. and they will always be open to you for· 

further inspection; you are ctlways Vl.relcome • ... 
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MR. MILLER: You have been very co·u.rteou.s in the 

matter. , I just want it understood that they will be 

available to us for inspection and examination. 

THE ARBITRATOR: That is understood. 

Q You yourself, have you brought the books and 

Tecords, to which you have testified as to this count of 

the June customers of the Brand Company? A I did. 

Q And the number of customers you included in that 

count weTe all the customers who delivered at a.ny time 

during June, whether they delivered only once or more 

than once? A With one exception, the statements rna_rked 

"cash 11 were not included. 

Q The statements marked "cash" were not includ.ed? 

A No. 

Q Do you know why you did not include cash state-

men ts? A we did"not consider that they were customers. 

Q Why not? A Well, they were not loaded frequent!~ 

Q Is there any reason why you should distinguish 

between cash customerF: and customers who did not pay in 

cash? A Yes; you may have a customer that you may sim-

ply load once in six months perhaps. 

Q You pa~dno attention to that question in counting 

the customers who did not pay in cash, did you? A No. 

Q 'Nhy: did you do it in the case of a cash customer? 
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A We have hardly any customers we pay cash to; at that 

time ,I suppose there were odd purchases made. 

Q Didn 1 t you as a matter of fact know that three 

• of these cash customers who delivered to you in Ju11e . ' 
were customers who had been delivering to you fairly 

regularly before that time? A No. 

Q You did not know that? A No. 

Q Did you maice any investigation, vihen you came 

across those cash accounts, to find out what prior de-

liveries they had made ? A No. 

Q You just took it for granted that because they 

g_ 
were cash customers, they could be counted out, is that 

r i gh t? A Y e s. 

Q Is that right, you say? A Yes. 

Q Was this count made for thE:J entire month of June? 

A It was. 

Q Or only for the part of the month of June which 

preceded the taking of the business by Van Iderstine? 

·~· A For the entire part of the month. 

Q For the entire month of Ji.me? A Yes. 

Q The en tire pa.rt of the man th of June? A Yes. 

Q What do you mean by the entire part of the month? 

A The statement showed during the month of June. 

Q I just want to get it clear; you show then from 
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June let through to June 30th, do you? .A That is cor-

rect. 

Q. Including then the period in June after which 

• Van Iderstine took the business over? A That is correct • 

Q Did you make any count for the month preceding 

June 21, Vlihen Van Iderstine took the business over? 

A No. . 
Q, In other words, you don t know t·ib.s.t the total num-

ber of customers of the Brand Company for the month 

preceding the delivery of its business to Van Iderstine 

was? A J::ro, not for the three weeks of June; we had the 

count they made all the way back. 

Q. I beg your pardon. A We had their account for 

March, April and May. 

Q You had the count for March, April and May? 

A Yes. 

Q, Did you make a count commencing with May 21 and 

ending with June 21? A No. 

Q. Confining myself now to the Brand customers, you 

say in May you made a c OLlil t of the Brand customers for 

March? A That is correct. 

Q Vlhat was the total of that? 

MR. WI LT""IAMSON: Just a moment; of course I must 

object, after it was repeatedly sta_ted to me this was as 
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of Jun~ 22, and there is no rea_son to elicit proof of 

aoc oun ts as of Marci1. The con tract speaks of the 22nd of 

June. My adversary has repea_tedly :~tatecl at this hearing 

• that that was the ba_sis, so that to go back four months\j.s 

of no moment to Van Iderstine. They were doing the 
'-' 

business as of June 22, and are not interested in any'thing 

else; nor are they interested in .what they ha_d in Me.rch, 

because we ere considering June 22nd, as you so well 

stated. 

MR. MILLER: I thought I had ma_de it perfectly clear 

in my opening statement tl1a.t we were going to con tend 

• that in view of the negotiations which led up to the 

making of this contract, and in view of what the Van 

Iderstine people know about the business, and how it was 

being carried on, .:-:md in pa.rticular in view of their own 

request to us for these March figures, and what they told 

us as to how to conduct the business until the time that 

the business could be turned over, we could rely on these 

-· March figures a_s substantially accura.te; and that even 

if technically under the contra_ct the question as to 

what the act•J_al number of customers wa.s in June, or during 
/ 

the week preceding fi« June 21, even if technically under 

the contract that bea_rs on the question of whether there 

was a breach, nevertheless from the point of view of 



e 
!' 

• 

Arnholtz ~Cross 121 

damage~ in this case,, and from the point of view of 

showing what customers were actually lost and therefore 

what theiT damages are, it is essential to pTove that 

we were correct, or substantially correct in our state

ments as to the number of March customers; and this 

will ultimately appear. 

THE A-"C/.BI TRA TOH: I think I understand your 

position. Can we go on with the cross examination of 

this witness? 

l\liR. MILLER: Yes, I . will be glad to. 

Q You did not make a count of the customers that 

delivered in March? A I did. 

Q What was yo:~x count? A 1500, Brand customers 

only. 

Q I am always speaking of the Brand customers; 

what was the count of the May Brand customers, youT 

ace oun t? A 1444. 

Q And what was the accou'l.t for April? A 1471. 

Q Did you in your investigation of these cus

tomers c.ounts for March, April, May and June,. pay any' 

attention to the tonnage deliveTed during those months? 

A No. 

Q You did not make a record of them .or investigate 

the total tonnage delivered to customers during any of 
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those months? A No . 

. Q Or the tonnage delivered to individual custom-

ers? A No. 

• Q Did you make any attempt from the books and 

records of the Brand Company, to determine which of the 

March customers of Br~? .. ..rld were customers who ha.d dropped 

out be fore June 21? A No. 

Q 
I so you don t know whether they were large custom-

er s or small customers? A No. 

' 
Q You don't know, in other words, assuming your 

counts are right, and that between March and June the 

• Brand Company lost a certain number of customers, you 

don• t know what tonnage was lost? A No, I do not. 

Q And have made no attempt to ascertain ? A No. 

THE ARBITRATOR: Are you through with the witness? 

MR. MILLER: Just one or two more questions: 

Q .Now, Mr. Mayo of the American Agricultural 

Chemical 0 ompany has be en working on your bo·:>ks for 

• about a week? A I think so; a little more than the.t. 

Q And I understand fr-om him that you have let 

him see everything that you have over there? A Yes,sir. 

Q But isn't it the fact that until yesterday, when 

I think you called him up ~md told him that you finally 

located certain ledger sheets, you have not been able to 
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loca.te certain ledger sheets which would show certain of 

these t.hings that he is trying to find out? A That 

is the fact. 

Q It would take anybody who was going to ane.ly ze 

these accounts of yours for the purpose of ascertaining, 

not only the total number of customers during every 

month or during any -vve ek, but also for the purpose of 

ascertaining the tonnages of those customers, and analyz

ing the accounts for the purpose of ascertaining which 

of the March customer'S had been or had not been lost, -

it would ta_lce a great deal more than a week to get all 

those facts out'? A I think it would, yes. 

MR. WI LLIAliSON: I would like the record to show 

that the arbitration was agreed upon thirteen months a.go, 

and during those thirteen months those records have 

been available for your examination; and this arbitra

tion itself has two or three times been adjoCJ.rned for 

the convenience of counsel on the other side . 

MR. MILLER: You are not going to object to letting 

Mr. Mayo examine further? 

MR. WI LLIAiv'lSCT~: No, but I don 1 t want any mis-

under standing. 

ME. lv1I LLER: I do not mean by my question to criti-

cize you or your compa.ny. They have been most courteous 
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to us. 

llfffi. WILLIAMSON: It is an indirect request for more 

time, which I do not believe you are fairly entitled to. 

I want you to have all the time in the world, but there 

are nights and mornings for it. 

MR. MILLER: I think that is all. 

L 0 U I S S 0 1 0 11 o· N then subscribed to the fol-

lowing oath: 

You do swear in the presence of the everliving God 

that in the proceedings now pending between The Van 

Ider stine Company and The American Agricultural Chemical 

Company, you will tell the truth, the whole truth, e_nd 

nothing butlthe truth, so help you God. 

DIHECT EXAMIIJATION BY MR. WILLIMiiSON: 

Q MT. c:olomon, you have been in the butcher business 

undel' the trade name of Eastern Meat :Supply Company, 

is that correct? A Yes. 

Q And e.s such, yo·u. did_ businesr:: with the Bxa.nd 

C ompa.ny, did you. not? A Yes. 

Q Selling them your scrap? A Yes, sir. 

Q, And in or about the summer of 1926, you had made 

various loans, had you not~ or borrowed certain moneys 

from the Brand Company in c.onnection with your busin~ss? 
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A Yes. 

Q ·And tho2e loans had aggregated approximately 

$10,000, is that correct, in the summer of 1926? A Yes. 

• Q And you had given a promissory note to the Brand 

Company yourself individually covering t'':1e indebteda.e s s? 

A Yes. 

Q And then in the summer of 1'326 you filed a 

petition in voluntary bankruptcy? A Yes, sir. 

Q And you were adjudicated a. bankrupt, and later 

discharged as such? A Yes. 

Q And shortly e.fter being adjudicated a bankrupt 

• you executed a promissory note dated Nov-ember 1, 1926, 

in the sum of $9,654. 45, did you not (handing paper to 

witness)? A No, I did not; I am the endorser on this 

note. 

Q 'rhat is your endorsement on that piece of paper? 

A Yes. 

Q Do you know who me. de the note, who is tte maker of 

it? A Solomon lEe at Su-pply Company. 
I 

Q That was the trade na.me? A Yes. 

Q The :c.;olomon Meat Supply Company? A Yes. 

Q Incorporated? A Yes. 

Q subsequent to your bankruptcy, in the summer of 

1926, did you cause a corporation by tha.t name to be in-



Solomon ~ Direct 126 

corporated? A I believe I did. 

Q And :t;ha t is the name of the corporation lli"lder 

which you did business after your bankruptcy, is that 

r i gh t ·1 A N o. 

Q What was the name of the corporation? A This 

business was not incorporated, I do not believe, in 'that 

year, but it was the following year. 

Q That then was the trade name in 1926? A I be-

lieve so. 

Q What is the date of tha_t note? A November 1st. 

Q But that note of which you are the endorser, and 

• of which· the trade name under W.h ich you did business is 

the maker, was given for an indebtedness of yours per-

sonally to the Brand Corpora_tion or Company which .was in-

curred prior to your .bankruptcy, is tha_t correct? A Let 

me get that straight again. 

Q You are giving a note for something? A Yes. 
~ 

Q, You got some thing for t:he note? A Yes. 

Q It was cash you got or credit? A Yes; we always 

got loans, and if we needed more money, we would get an 

addi ti ona.l loan, and some times ta.ke it out in trade and facts. 

Q Isn't it correct to say that note represent.ed such 

loans to you? A Yes. 

Q You know that it does? A Yes. 
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Q ·And that indebtedness was incurred•by you in

dividually prior to youx bankruptcy, is that correct, in 

connection with yoiJ.T meat business? A Yes. 

Q As a retail butcher? A Yes • 

Q That had nothing to do with any funds advanced 

to you after the bankruptcy, - that note, did it? A I 

don• t understand. 

Q. I will put it this way; at the time of the\bank

ruptcy, or at the time of your bankruptcy in the summer 

of 1326, you owed a 11 of tha.t and some more, didn 1 tlyou, 

for moneys borrowed from Brand, prior to your bank

ruptcy? A Yes. 

MR. WILLIAMSON: I ask tha.t that note be marked.in 

evidence as Van Iderstine Exhibit No. 2. 

(Marked 1ran Iderstine Exhibit No. 2.) 

.Q I now show you this paper and ask you if you 

know what that is? A Shall I read it'? 

Q No, do you know what it is? A I do know • 

Q Tell us what it is, if you know? A we 11,. it was 

an arra.ngement that I had made with the Brand Company. 

Q The p)ap,er itself is a letter that you received fro;~/ 

The American Agricultural Chemical Company, is that cor

reo t? A Yes. 

Q And you received it in the regular course of the 
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mail? A I cannot sa.y wnetber I have received it through 

the mail; I believe I had it with me when it was executed. 

Q, That is, you were present when it was signed, were 

you? A Yes, I was. 

Q And it accurately describes in any event your ar

rangement with them as to your indebtedness at about that 

date, doesn't it? A Yes. 

Q Do you know who the man was who signed it? A I 

know the gentleman's name; he is here. 

Q, VV'b.a t i e his name? He is here? A Yes. 

Q Wha_t is the gentleman• s name? A lVlr. Hornberger. 

Q, And you did business with him, did you? A No. 

Q, Did he act ,for the Brand Company'! · A With Mr. 

Brand. 

MR. WI LLIAMSOJ~: I ask to have that marked Van 

Iderstine Exhibit No. 3. 

(.Paper marked Van Iderstine Exhibit No. 3.) 

Q, Now, sometime after 1926, you o:rganized a cor

poration e1nder which you did business in the retail meat 

trade? A Yes. 

Q You are no longer in business, are you, Mr. solomon? 

A No, sir. 

Q And on or about May 21, 1929, you obtained a loan 

of ~2,000 from the Brand Company, did you not? A Yes,sir. 
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Q And you gave them a note? A Yes, sir. 

Q Is that the note? A Yes. 

:tvJ:R. WI LLIA.MSON: I ask to have that marked in evi-

dence . 

(Marked van Ider stine Exhibit No. 4.) 

Q, Whose signatu:re a.ppears there as pres.ident 'of 

the corporation. and as maker of the note? A J. W. 

Solomon. 

Q Is that your brother? A Yes. 

Q And is the note endorsed? A No, sir. 

Q Does your signature appear anywhere on it? A No, 

sir. 

Q, Has the corporation for whom your brother acted 

as the president in the making of that note, got-any 

capital stock? A I think they have. 

~ And you o~ned all of it, is that correct? A Yes,-

no. 

Q How much of it did you o~n? A I didn't own any 

at the time, I don't believe. 

Q I hand you this piece of paper, and ask you what 

that is if yo:J. know (handing paper to witness)? A 'rhat 

was the time this $2,000 was given to us. 

Q, And that piece of paper was your agreement, as you 

under stand it, vd th the Brand Company? A Yes. 
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Q Abo~t the repayment of that money? A Yes. 

Q . And also the repayment of the other money bor

rowed by yo•~ indi vidua.lly prior to 1326? A Yes, sir. 

MR. IVILLIAivlSON: I offer that in evidence . 

(Pa.per marked Van IderFtine Exhibit No. 5.) 

Q. Does that paper bear your signature? A Yes. 

Q. And what is the signature appearing under the 

Solomon Meat Supply Cornpany, Inc.? A J. W. F'olomon. 

Q And the other one is your brother? A Yes. 

130 

Q You do not have an independent recollection now of 

how much you owedlthe Brand 0 orpora tion? A I do not . 

Q. On .June 22, 1926, do you? A No, I have not. 

Q Did you talk to anyone connected with Brand .!Jom

pa.ny t=:tbout whether or not they should list their claim 

against you in the banlcruptcy proceedingf:l? A I talked 

with Mr. Brand. 

Q You had a talk with him? A Yes. 

Q And was a claim for your indebtedness filed in the 

bankruptcy proceedings? A No, sir, 

Q Tell us what you said to Mr. Brand? A we have 

done business right along, and they have been fair with 

us, and I just thought so long as we were going to remain 

in busine sslsomewhere, regardless of what I would do, they 

would get the fat anywa.y, and we would take it out. In 
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those ~ctys things were a great deal differ,ent. 

Q I just v.,ant what you said to him; in substance you 

said after you failed that you would give him this note and 

it will be perfectly good, representing this indebtedness? 

A Yes. 

Q I s that r i gh t? A Yes. 

MR. ViiL"SIAMSOl':i: That is all. 

CROSS EXAMINATION BY !viR. Ivli LLER: 

Q lvlr. :=-;olomon, be for-e your bankruptcy in 1926 you had 

ow;ned two meat markets as proprietor, one on Amsterdam 

Avenue and one on Columbu·s Avenue? A Yes. 

Q And you had regularly been delivering to Brand _be

fore that time? A Yes, sir. 

Q And like most butchers who delivered to Brand, 

they made you advances? A Yes, sir. 

Q Which yqu were supposed to pay off from time to 

time? A Yes, sir. 

Q From these deliveries which yol.!. made? A Which 

we always did. 

Q And although you of course do not remember the 

exact figures at or about the time you went into voluntary 

bankruptcy in 1926, you owed Brand on that account some

where in the neighborhood of $10,0007 A Nlore, about 

;IF.l4,0C)0. 
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Q I have a. copy of the account here, w·hich shows 

$1-1,839 on May 31; that was the highest? A There was 

an additional loan for this new venture on Amsterdam Ave-

nus. 

Q 

Q 

Q, 

I don 1 t remember the figures. 

Then you went into bankruptcy? A Yes, sir. 

It was voluntary bankruptcy? A Yes, sir. 

And either at or shortly after the bankruptcy, 

you made certain arrangements with someone representing 

the Brand Company whereby that debt of yours was not to 

be scheduled? A Yes, it was to continue. 

Q But you were to continue that debt along, and keep 

in busiress and pay it off when you could? A I did. 

Q And as a matter of fact you did continue in the 

butcher business? A Yes, sir. 

Q, Right through after the bankruptcy? A Yes, sir. 

Q You acquired new premises, did you not, ::md opened 

up a new shop at about that time? A Yes. 

Q In another part of tovm? A Yes. 

Q And the old business being closed up, we.s in bank-

ruptcy? A Yes, sir. 

Q But y·::m went right a.long this new business in 

another part of to~n? A Yes, sir. 

Q And our records so indicate? A Yes. 

q And right through the year 1'926,. after your bank-
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ruptcy, which was in June, wa.sn' t it1 A Yes, riir. 

Q You continued to make deliveries to the Brand 

C omp&ny? A Y e s, s ir. 

Q And those deliveries were applied against your 

then indebtedness? A Yes, sir. 

Q And then sometime around about in November or 

late of a.utwnn of 1926 you incorporated this new b:1si-

ness under the name of the Solomon Supply Company, is 

that correct? A Why, I presume so; yes, that was the 

firm name; we traded under t!lat name. 

Q Then you organized a corporation, did you, later? 

• A My brother did; it was so.rt of a hard thing to con-

tinue in business, and James died, -vvho is my brother; we 

sort of worked together; that was all under the trade 

name. 

Q I am talking now a.bout the co.rpora tion which you 

organized. A Yes. 

Q That was substantially a oneman corporation, wasn't 

•• it? A Yes. 

Q 'r·n.at was substantially the same business, simply 

under the corporate name that you had been c·arrying on be-

fore that time? A Yes· we did the same butcher business. 
' 

Q, And it took over the as Pets of your old butcher bus~ 

ness, and assumed its liabilities? A I am sorry to sey 
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there were not any assets; there were liabilities to 

take over. 

Q, vYhatever tbe as8ets were, it took them over, you 

did have that butcher business then? A Yes. 

Q The a.ssets might have been nothing much but good

will; whatever the assets were, they took over the assets 

and e_s sumed the liabilities? A Yes. 

Q And except for the fact that you were doing business 

as a corporation after the organization of the company, 

it was the same old business? A Yes, sir. 

Q And after the corporation was organized, in com

pliance with its obligation to assume the debts of your 

old buFiness, it gave this note? A Yes. 

Q To the Brand Company? A Yes, sir. 

Q, Which represented the then indebtedness? A Yes. 

Q. Of the old business to the Brand Company? A Yes, 

sir. 

Q And after that the corporation continued doing 

business with the Brand Company? A Yes, sir. 

Q Hegularly? A Yes, sir. 

Q And made deliveries every week? A Yes. 

Q Right dovm to the time that the Van Ider stiri. e 

people took the businesEfover? A Yes, sir; if I am al

lowed to say, the bus in es s of course has dwindled down; 
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when th~ Van Iderstine people took this business over, 

the.re was not much there, and we were in bad shape, be-

Ca e at t h •. e tJ.·me -e d1"d b · "tb ~h B d 1 us " usJ.ne ss Wl _ t- e . ran peop e, 

• our offal, which was fat and bones~ were big, and we made 

certain cuts and certain tests, and this fat was valuable, 

and we simply used this money that vve borrowed, and it, 

was easy paying i-e\back at the rate of :~500 or ')!'1,000 each 

month, whatever it may have been, and that enabled us to 

go on; but when merchandise got high, and creditors were 

very strict, we were compelled to pay almost always cash 

for this merchandise, and it was very hard to be taking 

• this new stuff and paying old debts with; so if we bought 

merchandise, we would simply leave part of the stuff and 

take credit for it on the merchandise as it came in. 

Q In other words, you have be en losing money? A 

Yes. 

l~H. lVii LLER: Now, you offered this note of May, 

1929, in evidence, and the letter in connection ·with it; 

but if I understood you correctly this morning, your 

claim here is merely for the amount of the Solomon in-

debtedne ss when the Brand business was turned over, which 

represents the old indebtedness. I do not quite see the 

relevancy of the note. 

llilR. WILLIAMSON: Well, it is merely that all the 
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facts may be before the arbitrator. 

MR. llili LLER: Since I understand you do not claim a 

reduction on this I am not going to offer any 

evidence abo~t it • • MR. WILLIAMSCN: No, we do not. I did think it a 

good idea to have the evidence here before the arbitrator, 

so that there would be no con fusion. we claim only for 

the old indebtedness settled by this note during bank-

ruptcy. 

THE ARBITRATOR: Then is the amount of $10,000 odd 

reduced on account of the $2,000 item? 

• MR. WILLIAMSON: Yes. 

'E:-IE ARBI TRATCR: Then the claim is really reduced 

to $8, 000? 

MR. "VVILLIAlvJSON: Yes; it is reduced by our consent to 

$8, 443. 23, the amount due during the bankruptcy. 

MR. I-LILLER: May I have that Brand ace oun t? I 

don't know how these figures check with yours; these 

sheets indicate tr.at the balance of the Solomon account 

on June 22 is $10,373. 29. 

MR. WI LLIAM.SON: On June 22? 

MR. MILLER: Yes; so if that is the balance which was 

turned over, I should suppose your claim woULd be for 

$2,000 le s R than that. 
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Iv'lR. WI L:LIA1lSON: What was the total figure again, be-

cause I think there is a difference in our figures .. 

IvlR. MILLER: This stEttemen t shows the balance of the 

• solomon accou.Tl.t on June 22, 1929, to be $10,373.29 • 

lviR.. WI LLIA1lSON: Then there is a discrepancy, because 

our sheets show $10,443.23. 

MR. MILLER: That is the total amount of the account. 

MR. WILLIAMSON: T'-;at is on the date,-- pardon me, yes; 

you were giving me the balance of June 22? 

MR. MILLER: Yes. 

MR. WILLIAMSON: Which was decreased by about ~100? 

• ME. 1GL.LER.. Yes· it had decreased sometime between . . ' 

May, the ds .. te in Iv~ay when this note was given, and ,Ju.l'le 22, 

when the balance was turned over. 

MH. WILLIAMSON: And we aTe saying we do not include 

the $2,000 you loaned at the end of May, for the purpose of 

this arbitration, but do quarrel with that bala:::1ce of 

$8, 443 as of May 21, which was an indebtedness incurred 

ye a.r s be fore. 

MR. lv~ILLER: Then can we stipulate to this effect, 

that if this item is decided in your fe.vor, the judgment 

wi 11 be in the sum of $8,443. 23? 

})JlH. VH LLIA~i.l.SON: On th i >-: item, yes. 

MR. MILLER: There are some reductions after May. 
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We had better see if we can work out the exact amount of 

this now. 

IvlR. WILLIAMSON : That 'is the exact amount on May 22. 

lViH. MILLER: That is the exact amount on May 22, 

but the difficulty is there ere some items between the tins 

of this loan in May and the time the business was turned 

over, and. if we deduct $2,000 from the amount of the ac

count on June 22, when the account was turned over, we 

get $8, 37 3. 29. 

THE ARBITRATOR: Is there any question of the date, 

on any in tereRt claim? 

MR. WI LLI.A11iSOH: We would be claiming interest a.s 

of the date we paid cash for this Solomon i tern. 

THE APJ3ITRATOR: As I understand it, you paid cash 

in se t t le men t? 

IvlR. WI LLIA.MSON: Yes. 

THE ARBITRATOH: And then do you claim interest? 

M.R. VVILLIAlVJ.SCN: Yes, we would like interest on the 

cash paid out to the extent of $8,443. 

THE AHBITRATOR: The in te rest r"l:tnn ing from 19 29. on 

to whenever it is settled? 

lvlR. WILLIAMSON: .Yes. Could we settle the date? 

/ 
/ 

TD.e payment was made on June 28, 1929; is that agreeable? 

, ~R.MILLER: If the_t is the fact. 
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!vLR. WIL1IAMSON: And we would ask interest on that 

$8,443.23 from that date • 

.MR. lVII LLER: I would like to ask a few more questions 

of Mr. solomon: 

Q Then as I understand it, you continued making 

regular deliveries to Brand right up through May a.nd 

,June of 1929? A Yes. 

Q And after Van Iderstine took the accoun. t over, 

how long did you contintJ.e making deliveries to Van 

Ide r s tine? A Regular. 

Q How long; for how long? A Well, right up to the-

let me see, right up to about February I guess, or March. 

MR •. WILLIAN1SON: Of what year? 

TT-!E WI'I'NESS: Last yes.r, or May perhaps, right up-

I don't just remember. 

Q I do not suppose yo'J_ can give me the exact date? 

A I can not. 

Q But Van Iderstine took the business over in June, 

about June 22, 1929; how long after June 22, 1929, did 

yotl continue to make deliveries? A Vv'bat little there was, 

right up to ,June, I would say, 1930. 

Q For about a. year? A Or in May, - something like 

that; they have the records; I believe. 

Q The reason I am asking you is because I have not 

/ 
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the records; and then you went in to bankruptcy again, is 

tl}at it? A No, Pir, I could not continue any longer. 

Q And you closed? A I ;ju$t closed; I just went out· 
' 

and the market men got together and formed a sort of a 

little corpora.tion, and we went to the Commissioner of 

Markets, and told h.:lm the co-ndition of the whole thing~ and 

he gran ted them a permit, which was a very valuable per-

mit, and they formed a company called the Washington 

Cut :Meat Center, and I was to be employed there; but they 

just didn 1 t want me to live, I guess; I did not like their 

proposition, and I simply dropped out • 

MR. lvli LLER: I think that is all. 

BY lV.[R. WILLIAMSON: 

Q ·rne business did not amount to much by the time 

Van Iderstine came in to it, did it? A It was about 

through; a_t the time things were bad. 

Q. Conditions were very bad with you along about May 

or June of 1'329, were they not? A Yes. 

lv'J.R. WI LLikviSON: That is all. That closes the 

Van Iderstine case; subject to rebuttal, of course. 

(Informal discussion off the record which the 

stenographer was directed not to take.) 

TB:E ARBITRATOR: We will take an adjournment until 
10:30 o•clock tomorro·vv morning. 

Whereupon at 4: 30 o• clock p.M. , the hearing adjourned 
until Wednedsa;, March 4, 1931, at'l0:30 o'clock A.M. 
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THE VAN !DERSTINE COMPANY 
and AMERICAN AGRICULTURAL CHEMICAL COMPANY 

65 Liberty Street, 
New York Gi ty • 

141 

March 4, 1931 - 10:30 A. M. 

BEFORE: 

MR. J. VIPOND DAVIES, 

Arbitrator. 

A P P E A R A N C E S : 

MR. WILLIAMSON, for the Van Iderstine Company • 

MR. MILLER, for the American Agricultural Chemical 
Company. 

MR. BERNiEIMER, Chairman of the Committee on 
ArM tration. 

MR. DAVIS, Secretary to the Committee. 

The hearing before th..e Arbitrator resUined pursuant 

to adjournment,~ 

MR. MILLER: Before offering the evidence on be ... 

half of the defendant, as I will call the Arneri can 

Agric-ultural Chemical Company, and in order to IX'e serve 

my rights, I want to make what, in a law suit, would be' 

a motion to dismiss at tre close of the plaintiff's 

evidence. I move for an award in favor of the de'!!' 
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fendant on both of the matters in controversy on this 

, t:roitra.tion on the ground tmt the evidence of the 

pla.i ntiff in support of its claims arrl each of t:t::em 

is insufficient in law to establish either of trem .• 

My reasons I will state briefly. 

In the first place, as. to the alleged shortage 

of customers. Of course, at this stage of the case, 

the contract has to be taken literally, and it is a 

question as to the number of customers in June, and 

we cannot at present rely on the March count. Never-

theless, I submit that there is no sufficient evidence 

on the part of the plaintiff that there was any shortage 

of customers in June nor on June 21st, the date of' the 

execution of the contract. The only evid enc e that 

there were fewer customers than were represented by 

the contract is based on a count of the customers for 

one week preceding tbe execution of the contract and 

the turning over of the business. I submit that ·it 

is perfectly obvious and it practically requires no 

argument that the fact tba t during the last week of 

the conduct of the business by the defendant there 

were deliveries from fewer customers than the number 

reported or warranted in the contract, is no evidence 

of a shortage of regular customers; "that rio matter how 
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else the contract is to be construed, you can't 

, possibly construe it so that no customer who has 

not delivered within the last week of that contrqct 

cannot be regarded as a regular customer • 

the first point. 

Tmt is 

The second point with resiJ'ct to the customers 

is this, that even if I am wrong on the first point 

that I made, that there is sufficient prima facie 

evidence at least of the shortage of customers, 

there is no evidence whatever which is sufficient in 

law for any award of damages based on any technical 

shortage t'b_a t might be found. In a case of this 

sort, of course, it is impossfule to detennine 

damages with absolute accuracy a rrl precision~ There 

has got to be some leeway. But in any case, of course 

this is not a case where the damages are liquidated. 

But in any case where the claimant is claiming da...1I!ages, 

he has got to subnit some reasonable basis from wbich 

damages can reasonably be calculated, and I submit that 

no such basis has been presented. The only evidence 

in support of the claim for damages on account of 

short;aig e of customers submitted by the plaintiff', is 

the evidence of a number of witnesses to the effect 

that it was more or less customary in the trade from 
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4 time to time to get new customers by paying them 

boQ.uses, certain amounts. Now, in the first 

place I submit that that is not the proper measure of 

damages in a case of this sort1! If , as a rna t t er of 

fact, this warranty was breached an:l t'he defendant 

did not bave the number of customers that it represented 

and warranted by the contract that it had, the damages 

clearly are the difference between the value of the 

business as it would mve been with the number of cus .... 

tamers represented, or rather the difference between 

the contract price of the bus ine sa and the price tba t 

• it would bave been had the lesser number of customers 

been represented, ani you cantt in a case of this sort 

measure damages on the price that they would have :tad 

to pay for new customers. But even if that is wrong, 

there is no sufficient evidence here from which any 

reasonable estimate of damages could be made, for this 

reason: all they have proven by these witnesses is 

• that it was more or less customary from time to time 

in this business to buy new customers by giving them 

bonuses. In other words, they would go to a customer 
if 

and say, ~ou will give us your business, make your de""' 

liveries to us, we will give you a certain amount of 

money~" But how much money? The witnesses say that 
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one of the witnesses said that re would.give a hund.red 

to a hu:r;1dred ar:rl fifty dollars for an account which 

would probably bring in from six hundred to eight 

hundred pounds, wasn't it, a month? Another said, 

as I remember, that be would expect about a thousa n:l 

pounds a month for an account for which be paid that 

amount of money. Well, assume tha. t that is all true, 

how does that be lp us in this case? We are not deal~ 

ing in this case with accounts in the abstract, with 

what you might call a hypothetical case. We are d ea 1.-. 

ing with concrete accounts.. It doesn't do us arry 

good to know that you could go out and buy an account 

which would bring in deliveries of six hundred, eight 

hundred or a thousand pound a a month for $150 or $100 

unless we know whether or not these particular accounts 

were accounts of that sort. All we know in this case 

is, assuming we take the evidence of these witnesses as 

suff'ic ient so far as the facts to which they have testi-. 

fied, but not that an account of a certain number of 

pounds a month or a week can be bought for a certain 

number of dollars, but the question in this case, a.ssum ... 

ing this is the proper meast.It"e of damages to them, for 

the purposes of the present argument, we don't know in 

this case in any event, there isn't a. scintilla of evi.;. 
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6 dence in this case as to the particular accounts in 

question. The witness bas said that :te has not made 
actual 

any investigation w:tatever either of the/accounts.,."!'" the 

actual old accounts _,... of the indi vid ool actua 1 old 

accounts of Brand & Company or of the aggregate total 

during any month. So it is giving no information 

whatsoever by evidence that you could buy an eight 

hundred pound account for $100 until we know at least 

wba t the average of tbe old accounts were, until we know 

at least what the total tonnage, wl3. will say, for a 

month,· is, so that we can divide that by the to tal 

• number of accounts during a certain month. Then we 

might know whether or not these accounts of the Brand . 

Company were accounts V'lhich ran in·that neighborhood. 

But these· Brand accounts might have been accounts which 

averaged only 100 pounds a month. 'fhey inight ba ve 

been, conceivably, Etccounts which averaged two or tr~ee 

thousand pounds a month. Until we know those facts 

a about the ace ount s, the evid em e of tre se wi tne ss es 

is utterly valueless. Row, for instar£e, assuming 

that you decide now that there had been a breach of 

this warranty to the extent, let us say, of fifteen 

counts, you can't assume, without some evideroe, that 

these lost accounts, these acco1ints w:bich dropped out, 



7 

• 

• 

were accounts for which the Van Iderstine Company 

wo,uld have to pay $10.0 or $150 or any otber emount. 
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Counsel for the plaintiff yesterday laid gree_t. 

stress onthe fact tr.atthiscontract, and tretis 

part of the case, this contract does not say anything 

about tonnage, it simply mentions customers. He 

says, "we are not interested in tonnage, we are only 

interested in customers." Well, I will ta1-:e that 

statement at its face value, and see just wrere it 

wi 11 get us if we proceed on that theory ,r. if they 

are not, as a matter of fact, interested in customers, 

we shall show in our evidence that they were very much 

interested in tonnage. If they are not, as a matter 

of fact, interested in.tonnage, it is perfectly obvious 

that in order to rna intain the March number of customers 

and keep that number of customers up right down to June 

24th, when the contract was turned over, we could nave 

gone out and bought for obviously, a great many ti~es 

less than a hundred or a hundred and fifty dollars all 

sorts of small accounts to fill our contract on his own 

theory, by buying w:tatever the shortage was, say fifty, 

by buying fifty very srna 11 accounts, if, as a rna t ter of 

fact, we can take his statement at the face value that 

trey were not interested in tonnage but only interested 
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so 

in accounts. And/for that reason I su brni t there is 

n? evidence that in this case, even if it should be 

held that there has been a breach of the warranty, 

there was no evidence whatever :L_n this case sufficient 

to form the basis for tbl estirnati on of any damages 

wit:b~ respect to the lost customers • 

. Now, so far as t:te clai rn on account of the Solomon 

account is concerned, the facts there are substantially, 

I think I might say absolut. ely undisputed, I wi 11 just 

read a pertinent provision of' the contract. I think 

it has not been read in full~ 

"The buyer (that is Van Iderstine) is to buy and the 

seller is to sell and assign sooh of the current accounts 

and notes receivable of Herman Brand. Inc .• , and G. Selner 

Company arising out of tm loans and/or advances by said 

subsidiary companies to its or their collecting am 

renderlng busim ss customers, together with all existing 

securities the ref or." 

Now, the evidence is perfectly undisputed that this 

Solomon account first, as an account of Solomon individual .... 

ly, had been running for many yee.rs; that he went into 
by 

bankruptcy; that there was an agreement/which tl:e claim 

on the account at that time should not be. scheduled; 

thereafter he organized a one man corporation which took 

/ 
/ 
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over his assets and assumed his liabilities and which 

gave e. note for the amount of the account at trat time .. 

it seems to me w1i:.cthout any definition we all know wba. t 

current account means. If that is not a current 

account, an account which runs right along, if that 

is not a note receivable given by reason of loans or 

advances by Brand & Company, I dontt know wmt it is, 

So it seems to me that on the undisputed facta I cant·t 

imagine myself wba t the theory is by which this can 

be said either not to be an account receivable or not 

to be a loan arising out of advances made by these 

companies, because it is perfectly ev.ident of course, 

and we will submit authorities to that effect, it is 

perfectly evident that in spite of the bankruptcy 

that a note given even if the debt is discharged, a 

note given for a debt which would be discb.arged in 

bankruptcy, is given for good consideration. Trere 

was nothing dishonest, nothing fraudulent about this 

understanding that this claim was scheduled,. If 

the Bran:i Company at tba t time wanted to take, instead 

of •taking a very small dividend, possibly not more 

than two or three cents on the dollars on this claim, 

wanted to give this fellow another cha nee to go on 

and continue his deliveries, it had a perfect right to 

/ 
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10 take tbe chance that it would collect the note 11 TJ::e 

evider..c e shows tha t there was no break wta t ever in the 
' 

business, that right down through the bankruptcy and 

• all that summer and fall following the bankruptcy, he 

continued to make the usual deliveries~ and was credited 

with the amount of those on his indebtedness, a rrl be 

organized this one man corporation which gave a note 

for the exact amount and tre business was continued 

in tm t way right s traigb.t on down to the time when 

the Van Iderstine Company took the business over, and 

that is not a current account, a rrl if that is not a 

note given for advances made by Brar:d & Company, I 

don't know what language means, arrl for that rea.s:on 

I subrni t that there should be an award in favor of 

the defendant on account of this Brarrl claim. 

MR. WILLIAMSON: If I may say one word, but I 

assume you would be willing to let us submit a memo ... 

randum containing our conclusions in review of the 

evidence at a later date? 

THE ARBITRATOR: Oh, I think undoubtedly so4 

MR. WILLIAMSON: If that will be true, I smll 

not attempt to write my n:emorarrlurn now. 

THE ARBITRATOR: You wi 11 mve a cba nee to put it 

in smpe. I suppose we might take t'P.e motion and then 
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go on with the evidence~ 

MR. MILLER: I think the motion ought to be held 

under advisement. 

THE ARBITRATOR: All right. 

MR. MILLER: I mean because, of course, we are 

going to s ubn it a memoranduin too. 

TEE ARBITRATOR-: Yes • 

MR. BERNHEIThffiR: May I interject, Mr. Davies. You 

merely have noted what Mr. Miller said. 

ALBERT c. H C R N B E R G E R, a witness called 

by the defendant, having been first duly sworn, testified 

as follows: 

DIRECT EXAMINATION BY MR. MILLER: 

Q ~~t position to you occupy, Mr. Hornberger, with 

the Company? A Manager of the Rendering Department • 

Q Row long ~~ve you occupied that position? A Eight 

years • 

Q And what, generally, are your duties as manager of the 

Rendering Department? A To supervise the operations of 

the various departments of the work in manufacturing, sales 

and so forth .. 

Q Did that inc 1ude the business of the former subsidiary 

of the A.A.C. of the Brand Company? A Yes sir .. 
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q Do you know when this Brs.ril Company which, as I 

under stan¢!. ,.._ was tba t a wholly owned subsidiary of tre 

A .A .• C.? A Yes sir. 

Q Do you remember when it was acquired by the defendant? 

A Ab9ut 1911. 

Q, And at the time it was acquired was there a man by 

th...e name of Brand connected with it? A Yes sir. 

Q And another man by the name of Felsenthal connected 

with it? A Yes sir. 

Q Who were Brand and Felsenthal? A Well, Herman 

Brand started the business with his brother-in-law, Julius 

Felsenthal, and I understand they had been in the business 

a greG. t many ye a.rs prior to the time we acqui.red it. 

Q Do you know wre the r tha. t wa. s a corp or a ti on or 

of course it was a corporation, but do you knowwretherthey 

practically controlled it when you acquired it from them? 

A Yes, they did control it. 

Q. How long did they stay with the Company? A Unti 1 

June 1928. 

Q And what did either Felsenthal or Brand do 13.-fter leavJO< 

ing the Company in the way of setting up in new business? 

A Well, Fels enthal put his son into the business of coilect"" 

ing fats and suets and so forth. 

Q And did that new business compete with the A.A.C.? 
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13 A Yes si~, very disastrously so • 

,, 

• 

••• 

. Q What was the result of tbi.s competition of this 

new business of Felsenthal on the number of customers o:f the 

Brand business? A I do not recall the exact number, 

but from about July 1928 to about June 1929, trey made a 

raid on s orne of the better customers of ours and we lost 'a 

great many of tbem • 

Q Are you familiar with the ger:eral methods used in 

this business for obtaining new customers an:l retaining 

old customers when old customers star·ted to leave you? 

A Yes sir • 

Q. What are the usual methcds employed,. if there is 

more than one method? A Well, in order to acquire a 

new customer usually one of three things is done: either a 

bonus is paid, a cash bon~s or a cash loan is made in the 

form of cash or fixtures, or both, or an extra over tbe 

market price is paid :for the rna t er ia 1. 

Q These cash bonuses you s ].:e ak of are the s arre kind 

of bonuses that the witnesses for the pla1ntif:f were testify~ 

ing to yesterday? A Yes sir .. 

Q Wba t is the us ua 1 me thad or what are the usual methods 

employed to retain old customers when you have reason to bel!"! · 

l:Eire tm t they may leave you and go to s orne one else? A Well 1 

usually an old customer, if he owes you money for some cash 
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14 previously giv~n him, it is not so easy for him to get away, 

but an old customer who does not owe you any money, he might 

be persuaded to remain with you by either loaning bim an 

• 

• 

amount of money or by paying a bonus or by paying an extra 

over tl"E market price of tre material.· 

Q Do.you know WPich of those three methods of retaining 

old or obtaining new customers is the commoner in the business? 

A I think the commoner method on the part of the larger 

renderers was to advance loans either in tbe form of fixtures 

or in cash. 

Q. What advantages, if any, are there in using that 

method over the method of giving a cash bonus? A Well, 

if a cash bonus is given, particularly to a new shop, it is 

impossible to tell whether or not he isgoing to make a suffi ... 

cient amount of material to justify any bonus th<J.t you might 

pay him. There is no assurance that he wi 11 continue to 

give you the rna t eri al ~ Re may give it to you for a month 

or two and then decide to give it to some one else for a con

sideration. 

Q rrhe bonus is simply a gift? A It is merely a 

gift. 

Q You have no strings tied to him if he goes to another 

concern? A Well, there usually is an agreement to the. 

effect trot the butcher will give you the rna teria ls for a year, 
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15 but those agreements are not considered very seriously by 

the butchers as a rule • . 
Q Of those three methods which was the method most 

of'.ten used by the Brand Company? A The loaning of money. 

Q While you were in control of t:b_e business? A Loan-

ing money in the form of cash or fixtures. 

Q What has been the policy with respect to obtaining 

new customers or retaining old customers by giving bonuses? 

A Well, the Company was opposed to tbe paying of' bonuses, 

and I know that Brand and Felsenthal were likewise opposed 

to the paying of bonuses, but we did upon a few occasions, 

• comparatively few, pay bonuses. 

Q That was the exceptional rather thln the usual method? 

A Yes sir. 

Q Do you know whether or not at some time before this 

-contract was executed there was made for t:r.:e Brarrl Company 

a 'count of the customers who delivered to it during the 

month of Marcb 1929? A Yes sir. 

Q Do you know \llihe ther the results of t:ta. t count were 

given to van Iderstine '? A Yes sir they were. 

Q Do you know about when that was done? A During 

the early part of May 1929. 

Q Do you knowwhet:ber or not the first figures given 

to Van Iderstine were ~igures simply as to the to .tal number 
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16 of March customers? A rrhe first figures given were 

the total of both the Brand and Selner routes. 
' 

Q After those figures were given to the Van Iderstine 

Company, did you have any talk with any one connected with 

the Van Iderstine Company about further facts that they 

wanted? A Yes, and I gave Mr. Ha'y:s the total number· 

of customers and he sent a memorandum asking me to insert 

on that the number of customers oy various classifications, 

as butcher shops and so forth, ard likewise asked me for 

~ the tonnage of that particular month of March 1929. 
l: 

Q, Mr. Eois is the Mr. Rays who is in the room now? 

• A Yes sir. 

rYIR • lVfiLLER : Mark this Defendant 1 s Exhibit A 

for identification. 

(Paper marked Defernant 1 s Exhibit A for identifi-

cation.) 

Q. Will you look at that paper marked Defendant 1 s Ex-

hibit A for identification and tell me what it is? A It 

is a copy of a form handed to me by Mr. Eois, either harrled 

or sent through the mail, on which he tabulated information 

which he would like to ba.ve me give him respecting the ton-

nage, customers, etcetera. 

Q In order that it may be clear, state wr:ether that 

form was prepared by you or prepared by Mr. Hois? A It 
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17 was prepar~d by Mr. Hays. 

• 

• 

Q And with the exception of the p~nc il marks on that 

Exhibit, was that the paper that you got from Mr. Hois? 

A Yes sir • 

Q Or a copy of it? A Or a copy of it • 

<t Now tell me about the pencil marks on the pencil and 

wta t they are. A 'llell, we show here the tonnage 

collected from the various routes, provision houses, slaughter 

houses, hotels, etcetera, and gave the total tonnage figure 

there representing the March 1929 tonnage. Under that we 

segregated that material, showing the pounds of fat, edible 

suet, inedible suet, breast fat, and below that we gave the 

classification of the number of customers. 

Q That is a combined fonn for both :Brand and Selner; it 

doe snot show how many of those are Brand and how many Selner's? 

A No sir; that is combined for both routes. 

Q These f:i.gures of tonnage opposite the words routes, 

provision houses, slaughter bouses, hotels etcetera, are those 

weekly or monthly? 

figures. 

A Those are monthly tonnages, monthly 

Q Is there any doubt in your mind that Van Iderstine 

knew that thisrepresented monthly or not? 

MR. WILLIAMSON: Well, it would not be important 

whether he had a doubt whlt they understood, Mr. Miller;j! 
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The witness is asked whether he had a doubt whether 

some ~:me else understocd something. Now, I s ubn it 

we are ~etting clear out of the realm of reason,. 

MR. MILLER: I will withdraw the question • 

Q You say those figures were put on there by you at 

Mr. Hays's request? A Yes sir. 

Q Did he ask for the amount of the weekly tonnage? 

A No. 

Q. A week in March, or did he ask for the to tal March 

tonnage? A Ne asked for the total March 1929 tonnage-4 

Q And those are the figures? 

Q Of the to tal March tonnage? 

A Yes sir • 

A Yes sir. 

Q Wr.at is tba t that looks like B. P. there? 

is a combined total of Brand and Preston. 

A That 

Q What is Preston? A W~ll, the Preston Works , the 

name of the works at IJong Islan:l City wbich we sold to the 

Van Iderstine Company. It is the factory. 

Q Did you give a copy of that statement with those 

s8_me figures on it to Mr. '}fays? A Yes sir • 

Q Is there anyt bing in pencil on that Exhibit which 

was not on the paper you gave Mr. 1lia;'ys? A Yes, I think 

there is. There is a memorandum h_ere of .., .. 

Q (Interrupting) That is the memorandum at the bottom? 

A 1JI!ell, just before that bottom memorandu..m there is a ....,_ Mr. 
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19 Hays 'phoned me and asked me for the dimensions of' the pro ... 

perty and tbe length arrl width of the building, an:1 I made a 

note of it on this particular sreet ar:rl 'phoned that informa .... 

tion to him. And below tbat the words, "the above tonnage 

includes Rousch & Company's deliveries of 40,480 poundst'. 

That represents 

Q (Interrupting) Not what it represents. Do you 

remember whether that penciled memorandum was on the copy 

you gave Mr. Hois? A I am not certain it was. 

Q Now you can tell wba t tba t refers to. A lf:rnt re .. 
tonnage ·· 

fers to a/collected by a peddler in Brooklyn and delivered 

to the Preston Works, which tonnage is included in the March 

tonnage shown above, am which was included as a customer when 

we sold this business to the Van Iderstine Company.·· It is 
nothing 

something tbat if they kept it up, why, we know/about it• 

MR. YVILLIAMSON: May we tave that item marked so 

that later there won't be confusion as to wmt it is? 

I see there are a large number of i terns on it. 

. MR. MILLER : Well, let's put it down this way, 

and see if I am correct: Mr. Hornberger states he 

does not include here the pencil notation on Exhibit A, 

"the above tonnage includes Rousch & Co. deliveries of 

40,480 pounds" was on the paper which he gave to Mr. Ho 1 s ,. 

Now I offer that Exhibit in evidence., 
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MR. WILLIAMSON: I do not object at all to the 

Exnlpit as a paper delivered to N!:r. H:ll'Ji:S! or as a 

representation of the A.A.C. Company to tre Van Iderstine 

Company during the course of negot ia ti ons. We do not, 

of course, concede tre truth of anything stated thereon 

or that the paper itself is proper evidence of tre truth' 

of anyt }'ling recited on the pa :P3 r, it. being perfectly clear 

it is taken by some one, some unknown person from some 

record or elsewhere, perhaps from his recollection, arrl 

he is not here produced for cross examination, so that 

the truth of the statement or tbis paper as evidence of 

the truth of the statements is in no way conceded when 

I. say I concede t:b..at paper was delivered to Mr. Hfiy'S• 

MR. MILLER: You are not objecting on t :b.e ground 

this .is. a copy of the paper at all? 

MR. WILLIAMSON: Not at all. 

MR. MILLER: I am not offering it as evid eme of 

the truth of anything stated. 

THE ARBITRATOR: No. It is admitted for wbat it 

shows. 

1ffi. MILLER: I am offering it as a statement made 

to Mr. Hois. 

MR. WILLI.A.MSON: Very well. 

(De~enda...'l'lt 's Exhibit A received in evidence the words 
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"for identification" being stricken. '9' 

MR. WILLIA!>iiSON: I would like the record also to 

show that our posit ion is on this paper am any other 

oral or written evidence of transactions prior to tr.e 

execution of' the contract, that tbey are entirely in~ 

competent, irrelevant and immaterial unless ard until 

they bear directly on conversations or writings purport

ing to define or interpret occurring as, say, in Para

graph 5 of the contract as used in "Notes Receivable" or 

the word "approximately" as used in Page 1 in relation 

to the number of accounts to be turned over. No 

other questions are involved here. Certainly all 

negotiations are merged in that contract. Tmt is 

why you have contracts, is to express wJ:l..at the parties 

mean, and you do not c orne back to ·them to get into a 

quarrel about wmt you said on Tuesday ar:d what the 

other fellow said on Wednesday, because you resolve it 

all to writing that there may be eliminated all con~ 

troversy about that detail tn_a t was reduced to writing;" 

BY MR. MILLER: 

Q. Now, this Exhibit A is undated. Do you remember 

about when that was given to Mr. Hays'? A About the time' 

or just after I received tba t data from the Brand and. Preston 

Works, the early part of May, I believe~ 
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22 Q After. you gave this paper to Mr. Ha.;rs:; did you have 

any conversation with Mr. Ha¥s:; or any other person connected 

with van Iderstine about the Brarrl customers? A In 

connection with their taking over the business, do you mean? 

Q Yes, in connection with t'b..eir taking over the business, 
either 

or/after or before? A Well, in the early part of the 

negotiations Mr. Hois telephoned me from the Biltmore Hotel 

and asked me to come over there and talk with him and Mr. 

Alling, who was there from Chicago about the business. 

Q Mr. Alling is the Mr. Alling, Senior? A Mr. 

Alling, Sr., ar:d, I believe, Mr. Alling, Jr. was there like-

• wi~e. 

Q. Mr. Alling Sr. is wtat officer of tmt Company? A I 

believe he is the President of the Van Iderstine Company. 

MR • WILLIAMSON: He was the President. 

Q Did you meet them? A Yes. 

MR. WILLL%1'SON: Just before you go into that, I 

don't want to interrupt constantly, an:l I assume the 

Arbitrator is going to take everything for What it is 

worth, I don•t know, but I submit again that. gameral 

conversations between these parties resulting in a 

written contract is not pertinent here, it is not 

fair to allow it in, it prolongs this inquiry, it is 

irrelevant, it is expensiveand in no way birrlir.g on us. 



23 

• 

Hornberger ~- Direct 
163 

We signed a contract just so we would not have to sit 

down another day and determine whether somebody said 

something or wm:t somebody else said and then write 

another contract • We are here to interpret an 

existing contract a rrl not write a new one, arrl if you 

b.ave any testimony that bears on interpretation of the, 

language of the contract, very well, put it in, but 

general conversations bearing on the contract has no 

place here. 

MR. MILLER: Well, we wi 11 take the co nver sa tion. 

MR. WILLIAMSON: Well, confine the question to 

conversation relating to ~orne phrase in the co rrtract .• 

MR. MILIER: I warrt to ask him what tre conversa-

tion was. 

MR. WILLIAMSON: Then I note an objection. 

Q. You say they called you up and asked you to c orne to 

the Biltmore? A Yes sir. 

Q And did you go tl-:e re? A Yes sir • 

A Yes s ir 4 
Q, Did you see them 1 

Q Who was there? A Mr. Alling, Sr. and Mr. Alling, 

Jr • and Mr. Heys: • 

Q If you can, I would like to ba ve you fix the date of 

that, if you have any memorandum from 'Which you can :fix the 

date of that. A The first of May, 1929,• 
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Q Now will you state what the conversation was? 

MR. WILLIAMSON: I bave the sarne ob,jection. 

TEE ARBITRATOR: I will take it for what it is 

worth • 

The conversation was with reference to their probable· 

164 

purchase of the Brand and Preston routes an:l works, ar:tl during 

the course of that conversation I asked them just what polio y 

we might pursue in the conduct of tbat business, that obviously 

we could go out e.nd increase a number of customers by advanc

ing money in the form of .loans and payment of extras and build 

up that business or we could simply continue as we tad been 

continuing the business, and tba twas the method that they 

ru.ggested that we continue am which we finally adopted. 

Q Did you explain to them the method you were . t:b..en 

using in the conduct of tre business? A I don't suppose 

that I explained to them the method we were carrying on at tra t 

time. It was pretty much the same method as all renderers 

were carrying on. There was quite a lot of competition 

at that time, not only on the part of Felsenthal but other 

smaller renderers~ One other point mentioned at t tat meet-

ing was this, that it was absolutely important that no one 

know anything about the proceedings, trot if they took over· 

the business no one in the trade was supposed to know a thing 

about j_t until the very last minute, and the result of' that was 
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25 that we did not mention a word of this to any of our Brand 

or Preston employees until the day upon which tre transfer 

was made~ 

•• Q Well, I was going to ask you that • That ls another 

matter., Vvas the re anything more in thi s co nve rsa ti on at 

the Biltmore on May lst, which you remember with reference 

to the method of conducting the business? A I do not re-

member anyt:bing further. 

Q. Now, do you know wm t not ice of this sale to Van Ider ... 

stine was ~iven to the customers of Brand and Selner either '-'· 

before or at or shortly after the date of tre contract, which 

• was June 21st? A Yes sir • 

Q Now, state what was done with reference to giving 

their customers notice of the sale • A Well, jus t prior 

to June 22nd, a number of Van Iderstine envelopes were :bBnded 

to us and were addressed by our Advertising Department with 

the use of the addressograph plates wri ch we have of tm nares 

and addresses of the Brand and Preston customers. 

• Q May I interrupt there a minute. You s_r::ea.k of Preston • 

Is t:b..a t more or less the ss.rne t}-l.J.ng as Selner? A Tbe same 

as Selner, yes. These envelopes were given to our Adver-

ti sing Department and addressed to t re customers of Brand and 

S.elner routes and they were beld in the New York office until 

the day of transfer .. · On June 22nd, the day of transfer, 



Horrberger -- Direct 
166 

26 tbese envelopes were delivered to Mr. Hays or to the Van 

Iderstine company, along with a letter written by Herman 

Brand Incorporated to the customers and by Selner Company 

to their customers advising them of the sale of the business, 

• the respective businesses, to the Van Iderstine Company, and 

I understand at the same time, in tbe same emelope, a le:tter 

was written by the Van Iderstine Co!llpany to these various 

customers of the Brand and Selner routes, soliciting the 

continuation of their business. 
usually 

Q Do you know whether> or not t:tere was/a falling off, 

a s~e·a'se~n,a'l' falling off,of customers during either the 

spring or the s U!Th11er of tre year? A We c~d experience 

that seasonal falling off, yes sir. 

Q About when did it v..s ua lly begin, to your knowledge? 

A Oh, along toward say the middle of May, right through the 

summer months. 

Q Wba t was the cause of thl. t f'alling off'? A I thl.. nk 

in our case it was largelydue to some of the Metropolitan, 

of tl::e New York shops, closing and just remaining closed for 

the summer or some of those fellows opening up E\t shore resort!! 

where we did not collect the materials. 

Q Did Brand collect outside of Manmttan? A Yes, / 

he collected in Brooklyn and in asmall part of Long Island. 

MR. MILI,ER: That is all 1 
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27 CROSS EXAM.INATION BY b'!R. WILLIP.MSON: 

Q Can you narre one buteher shop that was closed for 

the summer that had previously been delivering materials 

through Brand ? A I can't name one, no, but I c ould 

find out very readily by refer ring to , the records, 

Q I know, but you say tha t your recollection is tha· t 

Brand lost business because butcher shops in New York City 

closed down for the summer and went to the shore. Can 

you name one such account tbat was lost by Brand in May or 

June of 1929? A Inmy positioniwould not be able 

to do that, because I dealt with none of our custorr:er s .. 

Q. You cannot? A No. 

Q In your position can you say that any customers 

were 1 o s t in that manner ? A Yes. 

Q During that period? A Yes. 

Q And in your posit ion can you state appr o.xima tely 

how many butchers closed down during that period of time? 

A Well, appro xi rna tely. 

Q Very well, if you will tell us approximately how 

many? A There might be as many as twenty to forty 

shops. 

Q 'Nell, is that a gmss or is that your recollection 

of approximately how many did close down? A Well, that 

is my recollection of how many would close dcwm,. 
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Q But you cannot now recall the name or even the 

location of a single one of the twenty or forty? 

never knew it, so I can't recall it. 

A I 

Q So you don't know now tbat twenty to forty did close 

down? A Only from my records. 

Q Well, are you testifying from your recollection· or 

your records? A I am testifying from my ·recollection. 

Q Very well. Now, from your recollection twenty to 

forty shops did close down in that period, arrl I ask you from 

your recollection can you name as :much as a single shop, or 

can you even locate it approximately, any one of the forty? 

A I never had a list of them, consequently I can't mention 

any one, but we could very easily obtain that ini'ormation by 

referring to the records wbich are now in the Court room here. 

Q Well, will you go am get those records of tre twenty 

to forty shops, please, that we may see whl ch ones trey were? 

A I would not be able to find that. I am not familiar 

with the books. I never looked at those books. 

Q Well, all I want to get at is, isn't it a pure guess 

on your part that shops closed down just for the reason they 

were going to the shore for the su.'Timer? A No. 

Q It is not pure guess? A No. 

Q But you haven't the slightest idea who they were? 

A No, I would not be interestedJt 
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Q In any event, the nu.lTiber of shops that you owned and 

that you were going to sell, that was a very important question 

so far as you know, wasn't it? A Yes, I expect it was. 

Q That is, you understood at all times that no one would 

pay as much for a thousand shops as they would for fifteen 

hundred, isn't tbat true? A 'Tba t is reason ab le , · ye s. 

Q. And' as you increase the number, you increase the value 

t'b..at is being turned over, always, don't you? A Yes. 

Q And Brand did not make a practice of collecting fats 

or scll!!ps from any shops where they lost money steadily in doing 

it, did he? A No. 

Q That is, so long as a butcher shop account remained 

one of the Brand Company, it was profitable? A I won't 

say tbat, no. There were unprofitable ace ount s as well as 

profitable ones. 

Q Was it your business to determine whether or not a 

shop would be continued as an account for Brarrl am_ for Selner? 

A No, it was not. 

Q Did you have anytbing to do with -deciding that quest ion? 

A Individual shops were not put up to me at all ... We dealt 

in total volu.me of tonnage and numbers of customers. 

Q. Do you know who did pass on the question of wrether/. 

an aocount should be discontinued because :t t was unprofitable? 

A Well, if an individual-account were called to my attention 
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30 and found to be unprofitable, I would pass on that. 

• 

• 

, Q Do you know any one else who had authority to pass 

on that question? A Well, about the time or after Brar:rl 

and Felsenthal, Mr. Capalan bad authority • 

Q And that is 1928? A That is 1928 to 1929. 

Q And from that time down to the time this contra·ct 

was a gned in June 1929, you had nothing to do at all in 

determin~ng whether or not an account was profitable and 

should be carried? A Indirectly, yes. If it were 

called to my attention I would pass on it, and if it were 

not called to my attention, obviously, I would not have 

anything to do with it • 

Q And you had some one under you, did you, to pass 

on that in your place? A Yes. 

Q And that is the gentleman you referred to? A Tr.a t 

is the person in charge of Herman Brand, Incorporated. 

Q So that he really had general charge of tba t office 

and the work in that period? A Yes. 

Q You were out of touch with whether customers were 

being dropped or wbetber new customers were being obtained 

except as it might come to your attention in an unusual case, 

is that correct.? A Oh no, I knew all t be time just 
/ 

/ 
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Q Did you know the occasion for taking on or losing 

t'-lem~ A Yes, we always had a reason for losing a cus~ 

tomer or maintaining them, as it might be. 

Q Do you know a customer that Brand carried in 1929 

that was carried at a loss and had been carried at a loss 

for some period? A I don ' t know. There probably were 

some customers, but I don't know the names. 

Q Again wouldn't that be a sheer guess on your part 

this morning, you cannot name a single customer carried at 

a loss? A No; I would not know the names of those 

customers" 

Q Then you would not know that they were carrying one 

at a loss, would you? A I can't say tha. t they were., 

Q Well, it is a simple thing to tell us whether or not 

as a broad business policy the Brand Company expected to and 

did make a profit on any accounts tbat they carried. Did 

they? A On every account that they carried? 

Q No; I say as a broad general business policy, isn't 

it true that the Brand Company carried accounts as long as 

they were profitable, and where possible to determine the 

question dropped them when they became very unprofitable? 

A No. Along in 1929 it was altogether likely that we did 

carry customers on whom we knew we were losing money, because 

we were paying too darn .much for the material!'; 



Hornberger ~- Cross 
172 

32 Q Well now, wmt proportion of your customers represented 

• 

a loss,, would you say? A Well, I can't say. Tba t would 

,be merely a guess if I did give it .. 

Q Well, will you give it as best you can, because::.even 

so it would be better than any of us could do. A I would 

say 25%. 

Q Now, did you tell either ~r. 'H:a':~rs or Mr. Alling at 

tr..a t May conference that you were carrying 25% of your cus-

tamers at a loss? 

Q All right. 

so what did you say? 

A Not in so many words, no. 

Did you tell them in substance, arrl if 

A I do not recall, ~xcept tbi s, 

that we talked over general competitive conditions. 

Q I want you to tell us whether or not you told them 

in words. 

MR. MILLER: Please don't interrupt the witness • 

Fie was trying to give a fair answer. 

MR. WILLIAMSON: We 11, were you through'? 

T:F:E WITNESS: I think so. 

Q I ask you to tell us in words or substance anything 

you said to Mr. Ha:Y:a or rvrr. Alling about carrying 25% of 

your customers at a loss at the May conference at the Bilt.o.. 

more 'Hote 1 in New York? A Well, the discussion was not 

along that particular line. I canrt give you a direct 

answer to that question., We did not discuss it along tba t 



:Hornberger ,...,.. eros s 

173 

33 general line • 

• 

• 

·Q. And isn't it a fact tbat neither at trnt time nor 

at any other time did you say anything directly or indirectly 

about carrying 25~ of your customers at a loss? A It 

is a difficult question to answer. Discussing competitive 

conditions and t~e prices then obtaining for raw materia·ls, 

it is obvious to almost any one wll.o knows the rendering 

business tbat a profit could not be realized at that time. 

Q Well, please. Did you ever say anything on tr.a t 

subject of 25%' of your customers being carried at a loss? 

A No • 

Q Never at any tin:e in your life have you told any one 

connected with Van Ider st ine tm t that was a fact unti 1 this 

moment, have you? 

told you. 

A You aslr.e d me the question, and I 

Well, answer my last question, please. A No. Q 

Q. Assuming that you were offered a price of $425,000, 

wouldn't it be very important ·to you to kno\v whether or not 

25% of that business· was carried on at a loss? A Yes • 

Q So tba t it em was well known to you in May 1929, 

was it not, that you were carrying on 25% of your business 

at a loss? A Yes. 

Q, And at that time you knew tre ·gentlemen to whom· you 

were talking were contemplating paying approximately $400,000 
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for that business, didn't you? A Yes. 

Q And at that time you made no mention of this 25% 

of the business carried at a loss? A No. 

Q In May e.r:d June of 1929 did you or did you not 

think that a butcher shop account was worth dollars ar:d 

cents to a collector? 

and cents •. 

A Yes, they are worth dollars· 

Q And they were t:hen, were they not? A Yes. 

174 

Q And at that time, to your own knowledge your Company 

paid cash for such accounts, did they not? 

paratively few, yes. 

A To a. com,.. 

Q iJ\fba t do you mean by "a comparatively fev/1 ? A I 

don't suppose that in any month we had more tban four or five 

bonuses paid to customers. 

Q. 1
Nell, would you say tba t your recollection is th..a t you 

paid cash for approximately four or five customers on the 

average per month during 1929, up to tre time of turning over 

tbe busin.ess? A I doubt it -..,vould average th.s.t mucb. 

Q "Nell, tell us what it 1:\Duld avera~e, please, for t11e 

months down to and including June 22nd, 1929? 

answer that definitely. 

A I cannot 

Q Can you approximate it, please? A Two or three. 

Q 'Two or three. Now, what average price did you pay 

for them? A You are not talking about bonuses now? 
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35 Q, I am talking about the money you gave a butcher for 

his, agreement to give you his scrap for a year? A Well, 

the majority of our new custo:ners were obtained by loaning 

money. 

Q You have said there were two or tr._r ee at least, to 

your best recollection, to whom you paid cash for that agree-

ment. I want to 2-{~novi what the amount of cash was t hs.t you 

paid those cu st ome rs? A Well, we paid $50 to as high 

as $200,. 

~~ Never paid. uore than $200? .A. Ye$, in one case 

we paid a lot more than t:hat. 

• Q. ·when was that? A I do not recall, but I tbink 

vve bought a truck for a butcher at one tin-1e • 

Q And in 'rvha t year was that? . fi 011, :t t seen1s to 

me t'ha t was in 1926 or 1927. 

Q, And in 1929, up to the time of turning o'.r~r the 

business, do you recall of aver paying more than ~~200 for 

such an account? A No. 

Q Do you rec-all ever paying as little as $50? A Yes • 

• Q Wba t case? I can't give you the 39 eci fie case, 

but we can find tbat out. 

Q Well, you do definitely recollect there was such a 

case wbe re you paid less than $50? A All bonuses were 

submitted to us for approval before they were paid. 
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36 Q And you have a definite recollection now that you 

'oouoht one s bop for less. than ~50? 'ISk .~· A More tta.n one shop. 

Q Dur1ng 1929? A Well, I won't say during 1929, 

• but along about that time. 

,., 
"'<;. Would you class March ·as a summer month? A No. 

Q Would you class Apri 1 as a summer month? A· No. 

Q Would you class all of May as a summer month? A Not 

all of it, no. 

Q. Do you know of any shore resorts that open during May 

every year? A vVell, they open up the end of JMay~ 

Q. Do you know of a ITJ butcher '1\Fho closed his shop in 

• New York and went to the shore in fl'iay 1929, arrl whose account 

had been with the Brand Company? A No sir. 

Q The Brand Company collected sw.p from shore. places, 

in any event, did they not,. in 1929? A Yes, I said they 

collected part of Long Island. 

Q, And was tbere any reason why they should lose the 

business of a butcher :merely because he moved hi.s location? 

A No. 

Q But you are confident they did lose some of tbat bus,. 

i ness?· A Yes. 

Q Between May 15th and June 22nd? A Yes. 

Q And during that time you iNere being advised if and when 

such business was lost, is tba t correct? A No, during that 
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37 period I was not being advised. 

• 

• 

• 

Q vvell, who would :nave known that? A TJoe rna n then 

in c1o.a:rge of that business. 

And who was he? A Mr. Capalan. 

And how long had it been prior to that period trot you 

ceased to know anything about wn_en you lost an account? A 

Several months prior to that .. 

Q So tba t in :March you r,ad no idea how many customers 

Brand had, did you? A No. 

Q And. in May? A Yes , in May we got tbe i nfor:rna ti on 

showlng hpw many. they bad in March,. 

Q And isn't it true that your company regularly kept 

monthly statements from which it could be determined precisely 

how many customers they loaded that month? 

Q And that was true in March 1989? 

not have tr,a t in Apri 1. 

Q Did you bave records for March? 

them in May. 

A Yes. 

A Yes. I did 

A Ye s , but I got 

Q Well, is it or is it not true, to your own knowledge, 

that the Brand Company in the regular course of business kept 

monthly records in the month of April 1989 of the number of 

customers loaded by them that month? A I think tJ:ey did, 

yes. 

Q Well, baven•t they always, since you mve been connecte 
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with them? A Vllell, I know that I alvv·ays got the reports 

up, to that time • 

Q_ How long have you been connected with the Brand Company? 

A Eig..ht yea.rs. 

Q Throughout that period isn't it true t:b.at in the regular 

course of their business they made up monthly statements for 

every customer loaded by t11em '? A Yes. 

Q And anyone in the organization, by referring to 

those monthly statements, could mve told precisely how 

many customers they had for that month? A Yes • 

. Q And that is true for the whole eight years? A Yes • 

Q And that would include April of 1929? A .Yvell; 

it just so happened that that one month differed, because I 

dld not get the reports for that time. 

Q You mean you did not keep them? 

the reports. 

A I did not get 

Q Aside from the question of wrether you got tre re

ports, don't you know of your own knowledge that the Com ... 

pany kept and made those statements? A I don't know 

whether they did or not, but there is a witness here tmt 

can tell that., 

Q Except then for the month of Apri 1 192 9, a 11 during/ 

tba t period of eight years of your co nne cti on, they did have 

such statements, didn't they? A Yes. 



39 

• 

Hornberger -,.. Cro s s 

Q, And in May did they baye such statements, in May? 

A I, don't know. 

Q, You mean to say that you have never looked at the 

statements for May, of Brar:d & Company for May 1929? 

A Never did. 

Q And never for June? A 'Never have. 

Q And never for April? A No. 

Q, But you bave for March? A I did not look at 

1~ 

the 

s.ta tements. I got the report from the office of the number 

of customers. 

Q Do you have any doubt in your mind this morning that 

on May lst, a proper person, properly qUB.lified person, could 

have taken the statements of the Brand Company and have 

determined within one or two precisely how many customers 

were loaded by Brand for tbe month of Apri 1? 

tba t could have been determined. 

A Yes, 

Q, You bave no doubt about that at all, have you? 

A No. 

Q. And that could rove been determined for May 1929' 

and for June, down to and including June 22, 1929?· A 

Q .rust a simple matter of counting pages of paper? 

A Yes. 

Yes·!' 

Q You never said anything, did you, to Mr. Hays, about 

the fact that you were losing about seven or eight per cent. 
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40 of your c~stomers per month during March, Apri 1 and May of 

• 
1929?. A No. 

Q Would you count that a normal loss, let us say, 

for the month of March, 1929? A Nor tr..a t was over 

a normal loss. 

Q That would be an abnormal loss, wouldn't it? 

A Yes. 

Q. You could not have stayed in business very long if 

you kept losing customers at that rate, could you, as a 

matter of mathematics? No. 

Q March was not a summer month? A No. 

Q And the Brand Company was losing about se-ven or 

eight per cent., or did lose, rather:, better put it tl'Bt 

way, seven or ei-ght per cent. of its customers that month, 

did it not? A I don't know -wba t the percentage was, 

but they did lose customers" 

Q Well, they lost more than a normal amount of 

customers, didn't they? A. Yes. 

Q And 'iVhe n did you first know that fact? A I 

think I got my records for May a rd June some time in July. 

Q 

Q 

After the contract was signed? A Yes. 

Well, weren't you a little surprised then to see 

that you 'had be en losing seven or eight per· cent. of your 
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41 business st~adily each month for March, April, May and 

June 19,29? A Well, we had be en losing prior to 

that time. 

Q Well, I say weren't you a little surprised to 

• find how much you had been losing for those months? 

A Yes. 

MR. MILLER: Seven or eight per cent. each month? 

MR. WILLIAMSON: Well, tbat is wbat I am suggest.-

ing, but the witness can always tell me whether the 

facts are the other way or not, if he knows. I don't 

; . know, and nei tber do you • 

• Q Do you know any other collector of scrap who, in 

the year 1929 or any part of it, lost any such proportion 

of his business as tbe Brarrl Company lost between March 

and June 1929? A No, I do not • 

Q would you pay as much for 1794 butcher shop accounts 

as a collector, as for 1931? A No. 

Q Would you pay as much for 1794 butcher shop accounts 

with a given total as of June 22, 1929, as you would pay 

for those shops with that same total and, in addition, 

137 other shops? A No. 

Q. How much do you say 137 regular customers are / 

worth to a collector of scrap? A · Are you talking 

about buying the route or the routes and customers alone, 
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42 or buying it along with the plant and business? 

• 

Q. ·I am talking for the moment about a man who came 

to you with 137 butcher shop accounts from which he had 

been regularly collecting scrap at the rate of once or 

twice a week, and he said to you I want to sell this route, 

this group of butcher shop accounts 'to you as a collector,, 

how much would you give me for it? What would 'your 

answer be? A I do n t t know. 

Q, They vould have a value? A Yes. 

Q. A substantial value? A Yes. 

Q ,t._nd those 137 accounts would bave a value regardless 

of the gross tonnage, wouldn't they? I don't ask you how 

much, I say regardless of the gross tonnage, tbat number of 

regularly maintained butcher shops in New York City, de

livering all their scrap to you as a collector, would have 

a substantial value? A Yes. 

Q Now, as a collector and from your experience, wret 

number of shops would you understand to be meant by the l'an

guage, "regular customers from whom it is collecting fat, 

bone, grease and so forth, consisting of a!)proxima tely 

1, 860 butcher shops." That language used to you as 

a collector would indicate to you how many' s:hops? A Well, 

approximately 1,860._ 

Q And by approximately wmt would you mean, had you' 

/ 
/ 
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43 writ ten those 111.ro rds? A Why, cons id eri ng the nature of 

the ,business arrl the competition prevailing at that time, 

ap proximately vvould, to my mind, mean that s orne wrer e within 

three or four per cent. of that number one way or tbe other 

would cover. 

Q That is, seven per cent. would certainly be out side 

of "approximately", wouldn't 'it? A I think ttat is 

a little more than I would expect. 

Q ·It is as much more as three or four is-different 

from seven, isn't it? A I think so • 

Q And as a matter of fact, if that business were con-

ducted as you say too that the Brand people conducted their 

business, tbe man who made that statement could look at 

papers and by merely counting them tell you exactly how 

many it made, c ouldn ' t be ? A Yes. 

Q And if he could do that arrl told you he had 

apProximately so many shops, ~vould you still expect that 

it could vary as much as tbre e or. four per cent. from 

that number? A Well, that depends upon the particular 

the date upon which that nmnber was talren. 

Q 1jljell yes, but you take 4% of 1800, roughly tba.t 

would be eighteen fours, that is 72 shops. Now, if a 

man came to you as a collector and represented tll..at be 

had 1860 shops and he could tell exactly from counti~ 
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44 slips of paper how many he did have, would you expect him 

to of'f'er to turn over 72 less than that nu:rnber? A That 

depends on wr.ether I am buying tr..e route itself or the bus

iness along with it, the plant and so forth. 

Q Well, I want you to assume now that you are buying 

tbe route itself. A Will you ask the question again, 

please? 

The question was read by the stenographer as 

follows: "Q. \Vell yes, but you take 4% of 1800, 

roughly that would be eighteen fours, that is 72 

shops. Now, if a man came to you as a collector 

and represented that be :tad 1,860 shops and :te 

could tell exactly from counting slips of paper 

how many he did have, 1110 uld you expect l1im to 

offer to turn over 72 less than that nu.'rJlber? " 

A No. 

Q How much leeway would you give a man as a collector, 

where that man could by a simple process of .counting slips 

of paper tell you. the exact number, and wbe re he had used 

the phrase "approximately" a given number, vvha t leeway 

would you give him? A. If I were going to buy a 

route I would have that count made as of tbe date of pur

chase and have no "approximately" in the contract~ 

Q, Well, assuming tbat he represented to you that that 

/ 
/ 
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45 was the cou..nt as of the date of purc:tase and be said 

''approximately" that nU.c'1lber of shops, how much leeway 

would you expect to give l'lim? A I would not give 

him any leeway • 

•• Q That is, you would expect him to turn over pre-

cisely the number represented except for a possible 

clerical error in counting? A Tbat is a contract 

t . th . d ft • t 1 " no us1ng . e wor approx1ma .e y • 

Q :No, I want you to assume t._he word lfapproxi:mately" 

is there arrl you are dealing with a man that all he has 

to do is to simply count some slips of paper and can tell 

• you exactly l:.ow many he has, and he represents be b.as 8, 

given number and says he will turn over approximately 

that number, how much leeway would you give bim? 

MR. MILLER: I submit this is not a fair 

quest ion, because any contract that contains the 

word "approximately", tbe meaning of that "vvord 

"approximately" has got to be judged by the ci -~ 

cumstances under which tr.a t particular contract 

is made. You cannot ask a witness just in the 

abstract how much leeway b.e would assume is given 

by the word "approximately" in a contract which 

says "so am so many approximately" without any 

reference -vvr.a tever to trJB circumstances under which 
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such a contract is made. 

THE ARBITRATOR: It occurs to me as a perfectly 

fair question, considering the position in wbi ch 

the witness is held and the business eng aged in • 

I do_ not see any reason why it should not be 

ansv·1ered,. 

MR. MILLER: If talking about this contract I 

think, of course, it is fair, but I do not think 

he can put an abstract question like that, and 

there can't be any hard arrl fast rule_. 

THE ARBITRATOR: I suppose we a 11 'b..av e our 

ideas of wmt "approxin::ately" means • 

MR. WILITll.:MSON: The question is asked unier 

these circumstances because these w-ords were used 

by collectors. Here is an experienced collector, 

one of the parties, an:l I ask him for his expert 

opinion of what collectors would mean when tr.at 

language was used, and what re would expect a man 

to ba ve meant wben be used that la nguf:ge in con-

nection with the sale of shops. 

qu-ite important ani material. 

the question? 

I think it is 

Will you read 

The question was read by the stenographer as 

follows: "Q~ No, I want you to as su.me the word 
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"approxirn~tely" is there arrl you are dealing with 

a mara tr.JS. t all he has· to do is to simply count 

some slips of paper and can tell you exactly how 

many he has, and he represents he bas a given num

ber and says he will turri over approximately that 

number, how much leeway would you give him?" 

~A- Well, if the word "approximately" is used, I don't 

know just w:tat I would say, but if I were buying a route 

and counted t:te ledger sheets arrl was given the list of 

customers and I bought a certain number of customers, I 

would expect that number of customers. 

Q You would not expect any to be turned over to 

you that were closed shops, would you? A No. 

Q And you certainly would not expect to accept 

anybody as a customer that tad not loaded more tban about 

once every other month, would you? A No. 

Q How often would you assume a man would load be-

fore you would define him a regular customer? A I 

would say a regular customer would be one who delivered 

material during th...a t current month during which I bought 

it. 

Q So that if r.e turned over 1800 shops ard none of 

tbem delivered oftener than once a month, you. would be 

satisfied? A I would not say once a month, no; 

187 
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48 once a week • 

Q. That is a regular customer in the sense under,.., 

stood by collectors, is a fellow tba t delivers at least 

once a week, isn't it! A Yes .. 

Q so tm t if you were going to test vvhe ther or not 

he had turned over a given number of cus torners, you would 

look to -see if they had loaded at least once a week? 

A Yes. 

Q. And you would charge them off if they only were 

loading once a month? You would not pay him money, 

would you, for s orne boy who only 1oaded one e a month? 

• A Well, if he is just one of a list of customers I think 

he might be thrown in with the rest. 

Q. Well, how long would you carry him as a regular 

customer if he only loaded with you one e a month? A How 

long would I carry him? 

Q Yes? A I would continue to carry an:J. collect 

from him. 

Q. And that would mean to you he was giving most of 

his business to some one else, wouldntt it? A Not 

necessarily, no • 

Q Vvould it me an tm t is all the scrap he r.ad? A· Yes, 

it might .. 

Q. And do you know of any butcher shop, in your exe .· 
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• 

A No. 

Q And there aren 1 t any, so far as. you know, are tb ~re? 

A No, if they are regular butchers and if they are operat .... 

ing. 

Q I want you to assume they are butchers with their 

places open every day somewrer e in the City of 'New York. 

You never heard one that had scrap to deliver only one e 

a month, did you? A No. 

Q So in any definition of the word, a regular cus-. 

tomer must deliver at least once a week, isn't that r.i.ght? 

A Yes. 

Q And you are familiar with the making of loans to 

butchers? A Yes. 

Q You have had considerable experience 1J'dth taking 

promissory notes as evidence of those loans? 

mortgages and so forth. 

A Cbatte 1 

Q And sometimes just a promissory note without se ... 

curity at all, isn't that true? A Yes. 

Q. And you are familiar with this Solomon account, are 

you not? A Yes. 

Q Now, if you were to pay cash to this person selling. 

you 1800 butc be r shop accounts and a 11 loans he bad made to 

butchers, secured or unsecured, would you count a ioan .a · 



Hornberger -- eros s 190 

50 current loan tba t had been made some tbr ee or four yeai's 

prior to that purchase? A If he is continuing to 
' 

deliver rna terial s to me I would? 

Q Ani if be is continuing to deliver r.aa teria ls to 

you, a 1 though the receivable, the note, is in evidence 

of a debt incurred three :'or four years before ar:d the 

note itself was given t11ree or four years before, you 

would count that a current receivable? A Yes sir, 

q, And that is in accord with your notions of good 

accounting? A Yes sir. 

Q So that a current receivable hasn't any relation 

• to when the rec,3j_vable OE•me into your possession? A So 

long as the man is delivering materials to you regularly, 

a regular account. 

Q So that if he were delivering materials regularly, 

it would not matter to you at all that the note he had 

given you for $10,000 was to cover an indebtedness that 

occurred ten years before, would it? A Not so long 

as he is a good customer deliverin~ materials. 

Q No. You would count tba t note a current receivable? 

A Yes .. 

Q And that would be true irrespective of the size of / 

that note compared to bis business? A Right,. 

Q And therefore, if Solomon was delivering approximately 
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51 enough material to meet the interest payment on his note, 

• 

• 

the note nevertheless is a current receivable? A. Well, 

that was not the case .. 

Q ·I did not ask you wmt the case was. I asked you 

to assume that now, if youwill, th_at if Solomon delivered 

scrap of a monied value equivalent to the interest on the 

indebtedness, would that in your mind then :make the note 

he had given a current receivable? A So long as be 

continues to deliver materials, yes. 

Q Now, were you familiar with the accounts that were 

purchased for cash by the Van tderstine Company? A Just 

what accounts do you mean? 

Q. All of the accou.YJ.ts for which the $277,000 were paid? 

A Yes. 

Q 

Q 

You were familiar with those, were you not? A 

Now, on the Solomon matter it is correct to say, is 

it not, that the note given in 1926 covered his persona 1 

indebtedness to Brand? A To the Brarrl Company. 

Q Yes; and it is true to say, is it not, that in May 

1929, the note that was given for the additional loan of 

$2,000 was tre note of his Corporation arrl covering the 

indebtedness of a corporation? A Yes. 

Yes. 

Q And you knew then t:tat he bad been through bankruptcy? 

A Yes. 
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Q And you knew that to ward the latter part of May 1929, 

he wa~ in very very poor financial condition? A In May 

1929, no. 

Q You did not know then that at that time be was de,.. 

·livering about 20% or less of his normal amount of scrap to 

the Brand Company? A Fie was delivering less material 

at that time. 

Q, Do you kno1fv how much less? A I know, yes, be.,. 

cause we have a statement of tl::a t. 

Q We 11, tell us how much less he was delivering. A I 

do not recall the figures off hand. I can get the statement,. 

Q, Well, you know roughly. Half as much or a third as 

much or a fourth as much or a tenth as much? A I would 

say about· one -third. 

Q. Your recollection now is that it was one-third? 

A Yes. 

Q But if the records would shovv it was otherwise, you 

would not have arry quarrel with those records of the Brard 

Company, would you? A No. 

Q The· Solomon account was paid for in cash? A Yes. 

Q And you thought that was a good risk when Mr. Solomon 

was here the other day, that $10, 000? A Yes •. 
should 

Q Entirely fair and ·pro per that Van Idersti r.e /n pay 

can for it? A I think so'!; 
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Q, And although you know it never was collected? 

A I,know it subsequently was not collected,. 

~ And you know that between 1926 and 1929 he was not 

able to reduce tbe principal of $10,000 by more than $1, EO 0 

do you not? A Well, he produced enough material to 

have reduced it. 

Q You credited bim those :rmterials against his in.,. 

debtedness all thoUgh that period, didn't you? A Yes, 

but we did not give him credit for tl'l...e whole value of his 

rna terials • 

Q Well, What was the reason for tba t? A Well, 

because Solomon ,..._ we were helping him along, carrying. 

him along in business. 

Q You were paying him cash for t[l..e material? A If 

he made $300 of material in a month, we might pay him $200 

and credit his account for $100. 

Q And 1 t was essential to his continuing in rrbusi ness 

tba t you do. tba t, wasn't .it? A Well, be bad shown a 

disposition to go along with us am he had been a good 

customer for many years, and we figured he would continue 

to be. 

Q I want your opinion as a credit man here as to 

whether or not it was essential for his continuing in 

business, for you t6 band :birn out these little doles of 
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A Was 

it necessary? 

Q Yes; could he have gone just as well without trem? 

A Oh no; he required them .• 

Q, He needed that hundred dollars a month, didn't he? 

A Yes. 

And :b_e owed you $10,000?' A Yes. Q 

Q And he was a good ri sh for $2,000 more in your opinion 

as a credit man, on a note made just before you turned the 

business over? A We considered he was. 

Q. You considered he was, didn't you? 

party to it. 

A Yes, I was 

Q Now, name one other man, butcher shop account, during 

those years, to whom you ever loaned as much as $10,000? 

MR. MILLER: How can this have any bearing whatever 

on tbe question as to whether or not this is a current 

account or current note within the meaning of this con ... 

tract? 

:MR. WILLIAMSON: It seems to me it has· every bear-. 

ing. 

MR. MILLER: He is trying to get tbis· witness to 

admit tba t was bad business judgment in advancing this 

man $2 ,coo_. That is not in the claim .. 

MR. WILLIAMS ON: I am trying to see why we should pay 
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cash for an indebtedness that e111eryone knew was not 

worth a cent wh:l n the contract says tba t all such 

obligations stall be charged off before turning over 

this property to us. 

MR. MILLER: That was not your claim. 

MR. WILLLA.MS ON: It is my claim. 

MR. MILLER: Your claim was si.>nply and solely 

that that is not a current ac co u.n.t .. 

ER. WILLIAMSOU: Well, tba t may be at this point, 

but there is another provision bere about charging off 

these accounts that are bad, and if there was a bad 

one to the knowledge of tbis witness, why, tben, it 

should be charged off, and I don 1 t know how any one 

could solemnly declare that we should go to our bank 

and get $10,000 and pay dollar for dollar in equity 

and good faith, for such an account. 

MR. MILLER: The contract itself provides they 

should have $15,000 off for accounts that are bad. 

TRE ARBITRATOR: Well, you examined this witness 

on the Solomon account, :Mr. IVIiller, didn 1 t you? 

MR. MILLER: I beg pardon? 

TEE ARBITRATOR: You examined this witness on the 

Solomon account, did you not? 

MR. I'HLLER: Yes, I asked nim a feYv questions 
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about it .. 

TriE ARB IT RAT OR: Oh I think that eros s ex-

amination to get all possible facts in relation to 

it is perfectly proper~ 

MR. !viiLLER: The point is, I don't see how the 

question whether the Company used good. judgment or 

not in making U:d s loan in 1929 of $2 ,000 co u_ld ba ve 

any be::n"'ing wl:l_atever on the only question in this 

arbitration, wbic h is whether this was a current 

account. 

TEE ARBITRA_TOR: I tnink we ought to get all 

the facts we can to illuminate the subject. 

lVIR. W ILLii\J\~S OlJ: My po si ti on is tl:l..a t I do not 

see how the A.A.C. Company could demand t:bBt any one 

should be required to give them $10,000 for a bad 

debt and call it a current account. 

the que s ti on? 

Will you read 

The question was read by the stenographer as 

follows! "Q.. Now, nar(e one other man, butcher shop 

account, during those years, to whom you e'Ter loaned 

as much as $10,000?" 

A I don't know. 

Q In all of your experience did you ever know o.f one? 

A No, I do not recall one.! 

/ 
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c~ Now, does your signature appear about the middle 

of that page (handing)? A No, tbs.. t is not my signature. 

Q Do you know vvhose signature 1 t is? A Mr" Hamerson. 

Q Who is Mr. Hamerson? A He is oui' Vice-President 

and Comptroller. 

Q He was your Vice-President ar:rl Comptroller? , A Yes 

sir. 

Q He is no·V'J'? A Yes sir. 

Q. And re was, was he not, in 1929? A Yes sir,. 

Q You recognize that signature? A Yes sir. 

Q Is that the usual letter head used by the A. A. C. 

Company about the date that paper bears? P.~ Yes sir. 

Q Were you f a..111 iliar with the G. Sherry account as of 

1929? A No, I am not. 

Q Were you familiar with the Moe era account? A No sir., 

Q You donr t know then whether or not that account was 

taken up by the A .A .c. Company? 1~ No, I do not ~ 

Q Do you know anything about tbe I. Abramowitz account? 

A No .. 

Q Do you know anythir:g about any of tbe accounts tbat 

were turned over to Van Ider sti ne? A No I do not, 

Q And you don't know anything about the accounts, th~n, 

that the A.A.C.Company h_ad drawn to their attention and aid 

take up? A All I know tha t there were accounts drawn to 
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58 their attention, I don't kno·.v tre nature of them and knovv 

nothing about the disposition of trem. 

• 
Q You don't know, then, in any case, where the A.A.C. 

Company did recognize that they were not current accounts 

and did pay for them a refund? A I don't know v.i!1at the 

details were, 

nature. 

I know there were some accounts of that 

Q Well, could you refresh your recollection from any 

record here as to any of those particular accounts? .A. No, 

because I had nothing to do with the adjustment of tms e 

accounts. 

Q. 'Nell, were you familiar with the records covering 

those accounts? A No. 

Q. You still consider the 1926 note made by Mr. Solomon 

a current account in the sense that the Van Iderstine Company 

should haye paid cash for it? A I do. 

Q You yourself would have been willing to bave taken 

it at approximately its face value, vrould you not? A Yes 

I would, if I [>_.ad bought the business. 

Q \Nell, will yougive fifty cents on the dollar for it 

today? A Well, things nave happened lli1ce then tbat make 

it worth practically nothing. 

Q "Yes, but in May 1929, it wasyour persona 1 opinion that 

tba t Solomon note of 1926, was worth approximately its f' ace 
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59 value? A I think it was. 

IVIR • WILLIAMSON: That i s all~· 

RE-DIRECT EXAMINATION BY 1ffi. MILLER: 

Q. Will you state on just 'liviD t part of Long Is land 

Brand took deliveries, if you know? A I can 1 t s t ate 

definitely, but I believe Mr~ Keating can or ]lr. Capalan. 

Q In obtaining an account by the method of giving a 

bonus for it,· is there a rry manner of telling how much you 

are willing to give for tbat account unless you have some 

idea of tre amount of tonnage trat is going to be delivered 

by the man after you have bought it? A I think that is 

pretty largely determined by the kind of store ar.d the· neigh"" 

borhood and so forth, ani you have some idea from that what 

possible amount of merchandise he would normally be expected 

to deliver from that shop or store in that neighborhood. 

Q Un t i 1 you know that, you ba ve no means of t e 11 ing 

how much you would buy an account for? A Oh no, 

Q If you were buying, say, one hundred accounts, or 

were buylng a route containing one hundred accounts, would 

it ma.'ke any cUfferenc e in particular to you -.- or rather, 

if you were buying one hundred accounts, what would be the 

important thing in the gross sU.'Il tl:at you 1JIJOuld pay for them~ 

would it be the tonnage or would it be something else? 

A I think it would be the volu:.me or tonnage that tbose hun~ 
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60 dred. shops would produce • 

Q. Would you be willing to give approximately t:te sarre 

amount for a certain gross amount of tonnage regardless of 

•• how many customers it was distributed amongst? A I thlnk 

·--_,... .. · 

I would •. 

Q, This· talk of yours at the Biltmore with Mess~ s'. Alling 

and Hays, you assUJ11ed in that talk, I take it, that they were 

familiar with the rendering business? 'A Yes. 

Q And that they J.rnew the competitive conditions existing 

at tba t time ? A Yes. 

MR. WILLIAMSON: I don't want whl.t he assu.med. 

:MR. MILLER: I know you may not. 

MR. WILLIAMSON: And no one else does .. 

MR. MILLER: Well, I do. 

MR. WILLIAMS ON: I object to any assumptions he had 

in his mind that were not conveyed to us+ 

MR. MII.,TER: Perfectly proper, because it has been 

intimated tb.at he improperly concealed at that conference 

certain facts, and I have a perfect right to show what 

was the general infonna ti on of the parties. 

:MR. WILLIAMS ON: You are trying to show what was 

in his mind, and I object •: 

Q Did you assume tbat Messrs. Alling and H~ys were 

familiar with tr..e competitive conditions existing at tbat time? 
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A Yes, sir.'\ 

Q Did you asst:tme ttat they knew of t:bJ.s competition 

with Felsenthal? A Yes. 

· Q Did you assume t:b..a t trey knew you had been losing 

business on account of tret competition? A Yes; I 

think it was generally knoWn in the trade~ 

Q Perfectly com~on knowledge, wasn't it? A Common 

knowledge,. 

Q This statement tba t Mr. Hays sent you that you filled 

out, Defendant ts Exhibit A, tm t "March 1929" was put on there 

•• by Mr • Hays , wa s n' t it ? A Yes sir. 

Q Did Mr. Hays or anybody else connected with Van IdeJ:"-.: 

stine ever ask you for any statement for any other month? 

A Not for any later month, but t:tey did ask for a later 

statement of detailed information concerning tbe classificatien 

of bones and so forth,. 

Q Did they ever make any objection to this statement 

which was given them early in May, on tbe ·ground tba t it was 

not a statement for April? A Oh no. 

Q Did tbey ever make any objection to tbis statement 

on the ground that the number of customers here was based on 

a count for the whole month a rd not for the last week in the 

month or anything of tba t sort? A No sir~ 
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Solomon account, other accounts which have run back for 

as many years as this Solomon account had run back for? 

A Yes sir. , 
Q And on which the butcher was continually in your 

deot? A Yes sir!: 

Q And was the ratio between the amount of this loan 

and the amount of the. deliveries which Solomon was giving 

you during this period anything out of tte ordinary? 

A Well, we had loans on our books that would require just 

as long to liquidate at the rate of acquiring the value of 

4t . the raw material deliveries mont};~y to the credit of that 

account as in the case of the Solomon account. 

Q Taking into consideration the amount of the Solomon 

deliveries during these three years from 1926 to 1929, was 

the amount of advances to r~m out of proportion to the 

amount which you advanced to other butchers? A I don't 

believe so"' 

Q Do you know who it was that passed on this loan to 

Solomon in May 1929 when you decided to .give it to him? 
I think 

A /It was passed on by our General Credit Manager arrl I be;;.. 

lieve Mr. Hamerson and I all approved it~ 

Q Did you all bave something to do with it? A Yes. 

Q What were the considerations that induced you to pass 
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1\flR. WI LLI.AMSON: Please • How can we possibly 

be bound by what that group of executives determined 

up in that office wben we had nothing to do with them 

at all? 

MR. MILLER: Because apparently it is your theory 

that the Company used bad judgment in giving him this 

amount in May 1929, a rr1 t:tat this was not a current 

account, and I am perfectly entitled to show why they 

gave that amount,.. 

MR. WILLIAMSON: Tben you have not understood my 

position at all. 

MR. MILLER: I never have understood your position. 

MR. WILLIPJvTSON: I don't care that you should, 

particularly, but to make it clear for the record and 

for the Arbitrator, I would say that we are not attacking 

your busir.e ss judgment at Dll. You perhaps did vfu.a t 

you thought was tre best thii1.g to do.. We are attacking 

your good faith in trying to pass on that old debt 

settlement you made in 1926 as a current account for whlch 

we should pay you cash when no one in New York City 

would give you ten cents on the dollar for it .. That 

is our position. We B.re not a ttacldng your judgment, 

we are attacking your good faith,_ 
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MR. MILLER: Precisely, arrl I am tr-ying to find 

out from this witness just why it was they determined 

to advance that money if that account was not worth 

ten· cents on t1:1..e dollar.tt 

THE ARBITRATOR: Go ahead, Mr. Miller .. 

Q Please answer my cp estion. 

question? 

A W:tat is ,tre 

The question was read by the stenographer as 

follows:"Q. V<Jhat were the considerations tbat induced 

you to pass on the loan favorably?" 

A We knew Solomon to be a first class butcher, always pro,.., 

duced large volumes of raw material, had a select trade and 

well thought of in the business, and we considered 1Nell worth 

while to advance him that $2,000.. Now, I think our General 

Credit Manager had further information concerning him from 

a credit risk standpoint, but from a business standpoint I 

approved the loan. 

Q What was your General Credit Manager's name? A Mr. 

Lafferty. 

Q Where is he now? A I think he is at the office 

uptown. 

Q Is he still up at your of fie e? A Yes. 

MR. • MILLER: I think that is a 11'!, 
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• 

Q. Did you know at the time you approved tmt loan 

tba t he had just been through bankruptcy or bad been 

through bankruptcy in 1926, listing approximately $62,000 

of liabilities and no assets? A When we approved this 

loan in 192 9? 

Q Yes? A Oh yes. 

Q You knew that? A Yes. 

Q Yet you thought Solomon was well thought of in 

bust ness? A Yes. We knew all about tre reason for 

his having gone into bankruptcy~ 

Q I didn't ask you about reason. I asked you if 

you knew that he had there in that proceeding scheduled 

approximately $62,000 for liabilities an:l no assets and 

finally paid out a five per cent. dividend. Did you 

know that? A I did not know the exact figure. 

Q No; approximately?. A I knew thl t be :b..ad gone 

through bankruptcy and that he had practifally no assets 

at the time. 

Q And had large indebtednesses? 

Q And yours was not among them? 

A Yes .. 

A No. 

Q And you knevv, did you not, that about the time you 

made the May loan he was not delivering enough scrap tbat 

you could credit against his account to even carry the interest 
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charges on tl1..e money he owed you? A I believe he 

was delivering more than that. 

Q Well then, tell us what be 1Jilas delivering? ~8~ Could 

I refer. to a statement? 

Q, surely. 

MR 11"1~ }' ~· ·~ • !'11 l.J ·-'-~ rt : We ha•re the Solomon statement here,, 

if you want it. 

Q Surely; refer to anything you like. {\ .n (Examining 

paper) We made this loan along in May 1929, of $2,000!: 

Q, To be exact, it was May 22nd, exactly one month be-

fore the business was turned over, isn't that right? A Well, 

my statement does not show tr..e date, but that is approximately 

correct. 

Q Yes. A Prior to tm t time he had deliv~ered 

materials which, in five months --

Q (Interrupting) What months, please? A January, 

February, March, April ard May lst to 20th, 1929, say four 

and two-thirds months, which had avera.ged somewbere between 

$180 to $200 ·worth of raw rna ter ial s per month .. 

Q. For wbich you paid nim the market price? A For 

which we paid bim the market price. 

Q And did you pay him that in cash? 1~ }To, we did 

not pay him cash. 

Q How much was his indebtedness reduced in tbat period 
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of time?. 

about $322 .'! 

A From December 31, 1@28, to May 20, 1929, only 

Q. Tbat is, the principal and interest was reduced ,..,_ 

that is, interest was carried, was it? 

no interest at that time. 

Q Did you ever charge. :him interest? 

A We charged him 

A Yes.· 

Q For how lor€ a pe-.ciod of time did you charge him 

interest on that loan? 

to June 30th, 1927~ 

A We ella rged :Dim interest up 

Q Do you know the reason for waiving interest after 

June of 1927? A Yes. 

Q lJV"hEt was it? A Prior to tbat time Mr. Solomon 

was getting a premium over t1:1...e market for lii s raw rna terial 

because he made a class of material that was really v;orth 

more than the market price~ 

Q And was he paying you interest, too? .A He was 

paying us i nt ere st, yes, at the time we were paying him s. 

premium. 

Q Yes. A And after that we gradually got that 

down to the point where we paid him the rna rket price for 

raw materials~ 

Q So from 1927 down to May :}.929, you paid him the fair/ 

market value for everything t:b..a t be gave you, an:l in addition 

waived interest on that indebtedness, isn't that correct? 
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Q And he was able to reduce the :principal during those 

months of January 1st to May 20th, 1929, but $300, ::p proximate-

ly? A That is a 11 the statement show sl! 

Q We 11, do you know of any other moneys you got from 

him? A No. The thought is this. If we had gi v.en 

him full credit for the merchandise throughout the period 

tbere it would merely heve been, we would have been willing 

to and would have advanced more cash. 

Q In other words, if you had not paid him cash for 

his by-product, his scrap, you would ba-ve put him out of 

business, wouldn't you? A No, I don't say we would 

he.ve put hj_m out of business by any means. 

Q Well tben, wbat do you mean by saying 

A (Interrupting) I :mean tbis, that according to :my 

recollection from 1925 to the time that we sold the business 

to the Van Iderstine Comuany, he produced approximately 

$28,000 worth of raw material, and during tm t period we 

loaned him about $24,000. 

Q So you had loaned him practically as much as he 

had ever sold to you and paid him the market value for 

all he sold you in addition~ 

way it worked out. 

A That is about· the 

Q It would soon put anyone out of business, wouldn't 
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69 it, to do that? If you had very many accounts like that 

you co,uld not stay in business very long, could you? 

A \Vell, this account during the time we had it was a pretty 

• good account and we would like a lot more of them .. 

Q. Let us see. You got $28,000 worth of material, 

approximately, for which you paid him, in many instances,· 

a bonus price, and, in all instances at least the fair 

market value, and during that same period of time you loaned 

h" _,.lm $24,000, isn't tbat right? A Yes. 

Q. And you say you would like a lot of accounts like 

that? A rrhat is good business. We made money on 

• that account. That was a profitable customer. 

Q Yes, that is profitable except you lost $10,000 

in cash in addition to the bonus, isn't that right, on the 

customer? A We never lost $10,000 on the account. 

Q Well, you were out $10,800 in June 1926, weren't 

you? A Yes. 

Q. .And you never lost anything because van Iderstine 

paid you cash for it, and that is the only reason, isn't 

it? A During that period be "Cad reduced his account 

dovm to about $8,400. 

Q. Yes, he bad reduced $1,500 in .flour years, and you. 

counted tr~t good business years during which he. had 

no interest to pay at a 11? A During that period 
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• 

• 

Q Eis was particularly bad? 

than any other butchers. 

A No, not worse 

Q During that ti::ne wba t do you think vvo uld have 

bapre ned to Solomon in 1929 if you had not loa_Yled him 

$2,000? A I have no reason to think anything serious 

would happen. 

Q He really did not need the money then? A By 

all means. They all need money when they come to borrow. 

Q And you think his account would bave gone right 

along 'Nith youarrl he would have been a customer on June 

22, 1929, of the Brand Company even though they had re-

fused him tr£- loan of $2,000? A By all means, yes. 

Q You would have gotten his scrap and he would 

have gone some wbere else for the money? A I don't 

think he would. He would have gone right a long with us 

s.nd probably have made other plans for his credit for 

meat and so on. 

Q Do you l:now anyone else that loaned him any money 

from 1925 to 1929, except Brand? A I think our credit 

reports indicate that banks loaned him quite a bit of money~ 

Q You don't know anything about that? A Our Credit 

Manager does. 

MR. MILlER: I suppose if he had lost the business 
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71 by/making this loan to him, we would be charged with 

. one account short. 

MR. WILI,IAMSON: Indeed you would, and you would 

not be delivering $40 worth of scrap and saying June 

22nd, the note ·was a receivable account. 

Q Would you say from your experience that a ·scrap. 

collector could have possibly hl t upon an accurate idea 

of an average butcher shop account? Is there no sue h 

concept in your business as an average butcher shop account? 

A Oh yes, there is an average butcher shop account. 

Q. If you had 1,800 butcher shop accounts, wouldn't 

• .you expect them to sort of average out-- there would be 

some bad ones and some awful good ones and some common ones, 

~nd vYben you got all through with the 1,800 you could safely 

say they had an average worth of so much? A I vJO uld not 

average them that way, average worth. I thought you were 

giving us average raw materials delivered by each customer. 

Q. I understood you to say that was what determined how 

much it was worth; if I could tell you the tonnage of an 

averaze butcher s'bop, you could tell me what it is worth, 

is that correct? A I could tell you not what it is 

worth, but I could tell you how much money I would lend 

that man. 

Q Couldn't you tell me what it would be worth in 



Hornberger -- Re-Gros s 
212 

72 cash to get a binding agreement to get his scrap for a year? 

A ,Knowing what I do about these binding agreements, if I 

were giving a bonus, I would not pay much. 

Q So you could not te 11 me the value of that account 

if I could tell you the tonnage, if you had to pay cash? 

A If I have to pay cash or wl>..at I have to pay cash do.esn 1 t 

necessarily say that that store is worth that much to me; 

that is what I have to pay fori t. 

Q Ordinarily we figure things worth w:r..at we have to 

pay to g e t them , don ' t we ? A I would not say so • 

Q Apart from that, if I gave you the tonnage of a 

butcher shop, you can't tell me wrE. t your business :judgment 

as a collector tells you that it is worth? A You know 

wr.at it is worth from the amount of raw material it may rrake 

a year. 

Q Can't you answer the question? Assuming a given 

tonnage for a butcher shop, you can't say what value that 

has to a collector? A No, I cannot. 

Q You don't mve any idea on that? 

place a value on a customer on that basis. 

A I cannot 

Q If I told you I had 1,800 butcher shop accounts 

with a c e rt ai n tonnage , t ben you would not know how much / 

those would be worth? -A No, I could not tell you. 

Q You would not have any interest then even in en ... 
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"75 gaging in negotiations for the purchase of such a chai n of 

They would be of no value to you that you could 

arrive at? A 'l'hey would be of s orne value, but I am 

not in a position to say just wmt value they 'Nould have. 

I would want to know all about the individual stores, gocd 

bad and indifferent stores. 

Q You could not then, from your experience, estimate .. 
about the average tonnage or. poundage from 1800 shops, 

could you? A You are talking about poundage. Yes, 

we would arrive at the average poundage from each shop arrl. 

tota.l the poundage and divide tr.at by total customers • 

... :;. Q Summing up from your experience, you would not 

expect out of a total of 1,800 to find a general average 

production from a butcher shop account? A There would 

be a general average production, yes. 

Q That production, the amount of it, determines the 

worth, does it not, of that ace ount to you? If that 

average ,doesn't tell us, wbat airerage does tell you the 

worth of an account? A Yes, we would be guided by 

that. 

Q. So that in 1800 butcher shop accounts in question, 

you could arrive at the average value, just as you arrive 

at the ave rage poundage, which gives you the value, co uldn 1 t 

you? A Well, if I know that 100 shops cost me so much 
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• 

•• 

, Q, I want now to see if knowing, from your experience, 

what the average production would be, you can say from your 

experience wba t the average vvorth of a shop would be wbe n 

we are considering approximately 1,800 shops. 

-not place an average worth on a shop. 

A I would 

Q. But you would place an average production on it? 

A. Well yes, we do that in the business. 

Q. Give me the factors other than average production 

of scrap that tell you how much the account is worth? 

A Well, the qu2.li ty of material that is produced by the 

particular shop. 

Q. Anything else? A And the· amount of materia 1. 

Q. Well, we will eliminate the amount of materia 1 now. 

What other factors than the amount tell you how much it is 

worth -- the quality? 

it is. 

A !!\Jell, the kind of shOD th'3. t 

Q Vifell, wta t kind of shop is worth more than another 

kind of shop? A '.Nell, a kosher shop is not worth very 

much as a rule. 

Q Vilell, but doesn't that depend on how much they pro-

duce and tbe quality? A Sometimes, but you do not 

make much money on those shops~ 

Q But if we get quality and quantity, as V'Jith every.-. 
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75 thing, d? we need to know whether or not it is a kosher 

shop or grocer store or a bank? Do we need anything else? 

A I think we could arrive at some kind of a value from that. 

Q. From 1,800 butcher shop accounts couldn't you from 

your experience t e 11 a bout what· the average quality of pro-

duets would be? A Approximately so. 

Q Yes, just as you could say approximately what the 

quantity would be, can't you? A Yes. 

So that of 1,800 shops, then, you can say what the 

average quality and quantity is from your experience, and 

those are the only factors you need to know to knoYv the 

worth. So can't you tell us what the average value would 

be? A It depends largely w'o..e ther I am buying a business 

of collecting and routes, or buying the plant and business. 

Q I want you to assume you are buying a chain of butcher 

shop accounts, that you may have their scrap as a collector 

to make by-products from it, and you have hit upon an average 

quantity and average quality from your experience, wba t does 

your experience tell you is the average value? 

bought a great many routes, or several routes in c3.iffe rent 

cites, and bought them on a very low basis. 

Q Any in New York City? A I do not recall any 

·in He'N York City. 

Q . Well, wbat do you s sy they are worth? A You are 
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telking about 1931 shops? 

Q.. No indeed; we are taL"L\:ing about 1929 values. 

Talking about how many? 

• Q, · I say the average worth of a butcher shop account 

in about June 1929, in the City of New York? A I d.o 11. 't 

know , I am sur e. 

Q You haven't any idea1 11.. Ott, perhaps f$75.00. 

Q Now, are a group of shops like that worth less per 

shop or rnor e, to buy them singly? A Per shop? 

Q Yes? A I thin1r. you could buy them for a lot 

less • 

• Q I did not ask you that; I asked you if they were 

worth more or less. A 11'!ell, a group, from the tonnage 

standpoint, would be worth more as a group than singly. 

Q Isn't it a fact ;p{ben you go out to buy e single 

account you have over·head and have to make trips and go 

there and see the people and have to offer special inducements 

to a new man, whereas if you buy an established business it is 

already going sro.oothly and they BJ:'e delivering ever-:J we::::k and 

good will is established, and therefore the large group is 

vvo rth very much more than to have to go a round and buy tha t 

many individual shops. Isn't that a fact? A 1\Tot en .... 

ti rely so. 

Q 'Nell, to wmt extent is it true? .!J. It depends al.,. 
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77 together :-;tpon tbe ci rclJ.mstances surrounding tbe building up 

of that route. 

Q I asked you to what extent it is true that a group 

of shops are not worth as much as the equivalent number of 

• i nd i v id us. 1 units? A The extent to w~d.ch it is not true 

is that if that is built up by a concern tbat is selling· out 

and going into a competing business 1vith you, why, obviously 

tb.e worth is considerably less than if they agreed to remain 

out of the business for twenty-five years. 

Q Well now, Brand & Company agreed to remain out of 

business for twenty-five years, so that this grou·0 of stores 

• we are [talking about here is worth more, so that tb...a t factor 

does not help us, does it? A No, it does not. 

Q. So tha t this group we· uld be worth. more. Can you 

think of any other reason why th'is group would not be worth 

more than tbe same number purcbased i nd i v idua lly? A No. 

Q so that it is your opinion that tbe se lSOO we are 

talking about here were worth more as a group than • .r> 
l.i you '1:1ad 

to go out and buy then individually? Yes. 

Q What do you estimate to be the a.verage production 

of a butcher shop when you satd they would be worth $75? 

A An average butcher tbat v..rould produce somewhere around 

$30 worth of materj_al per month. 

Q You might translate that to pounds, please, at the 
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78 prevailing rates in 1929? A Oh, about six to eight 

. 
hundred pounds of fat and about that quantity of bone a n:1 

possibly a few calf skins. 

Q. That, then, is the quantity and quality of a shop 

you have in mind? A Yes. 

Q Can you neme one shop in 1929 of ths.t quality a:::rl 

quantity of prcductj_on that you were able to purcffise for 

A No, I cannot. 

Q Did you buy any? A Yes, we made so:.ne bonuses • 

Q You spoke of paying $50 to $200, s.nd even more than 

$200 in one case. Will you tell me one shop that you ever 

• bought for a hundred dollars that prcvJuced six hundred to 

eight hundred pounds of fat a month and some bone and some 

calf skins? A I c r .. n 't vdthout referring to records. 

I don't recall any. 

Q Will you refe.r to such recor·:Js as you 1:'Jave at some 

time and give us that data? A I think that can be dug 

out. 

Q Well, today, and looking back to your knowledge of 

• conditions in 1929, is it your judgment that shops could 

have beep purchased generally s.nd frequently in the City of' 

New York for $75~? Have you ever heard of it being done? 

A Oh, I imagine it has been c1.one, yes. 

Q \,1\jell, do you think that j.s in rare instances, or c1o 
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79 you tbink .that is a general market value for such a shop? 

• 

• 

• 

A You don't know, when you are buying a shop of tll ... a t kind 

and give a bonus, what the man is going to make. 

be good and it may be a lemon • 

It may 

Q I want you to assume that in 1929 you ha.J_ confidenc~ 

that the man would produce from six hundred to eight bund'red 

pounds, in fact the man would gus.rantee thr.t per month, 

would you say it is your ex per ie nc e that it c ould be pur-

cbased for $75? A No, I would not say from my ex-

perience that it could be. 

Q Then you don't know of anyone ever succeeding in 

getting such a shop for $75, do you? A Well, as a 

rule they are not taken in that way. 

Q But in such cases as you have knowledge of where 

they were taken in that way, you know of no shop of tr..a t 

character that was ever purchased for $75, do you? A 'No, 

I &11 not familiar w1th tre names of shops, and so I can't 

answer. 

Q ·well, I don't mean names; any shop. 

shop I can't tell you. 

A Well, any 

Q Well, is it your opinion that you would rather bave 

the tonnage equivalent of 1800 shops produced by, let's say, 

500 markets then, tl:::!an by 1800, if you were the collector? 

A No, I prefer the 1800. 
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Q. And you prefer the 1800 to raving the seine tonnage 

deliver~d to you by a hundred shops, wouldn't you? 

prefer tbe 1800 to the one nundred. 

A I 

Q That is to say, you prefer to bave 1800 delivering 

to you, say, 18,000 pounds of fat, than to have, let's say, 

800 shops 1Jroducing that same tonnage? A Yes. 

Q so that there is nothing in this theory, is there, 

about 1,794 shops giving you the same tonnage as 1,931, 

therefore the one group is just as valuable as the other? 

A Well, the difference in ntllnber of customers is not 

suffj_.cient to make an awful lot of difference • 

Q ~Nell, just how much difference is an awful lot 

when applied to 137 customers, in dollars and cents? Can 

you tell us that? Tbe Arbitrator must decide t'o.a t • Give 

him some light from your experience. A Well, it is 

almost impossible to say what 137 shops are worth, for tbi s 

reason, that if you are going out to get 137 shops you would 

not go out and pay a cash bonus to get 137 shops at one or 

two or what ever hundred dollars you might feel like paying 

for it; you can get that material 8.n1 that number of shops 

for a great deal less cost to you by lending the money. 

Q Yes, but when the A.A.C. Company were dealing with 

the 'lan Iderstine Company they were not talking about loans 

to butchers, were they? They were accepting cash for 
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81 customers, isn't that your understanding? A We are 

talking about getting 137 shops. 

Q Now I have asked a new question. You knew fu 11 

well, did you not, that the Van Iderst ine Company were pay-

ing that cash for customers among other things, isn'tthat 

right? A If the accounts receivable, the balance due· 

on those accounts. 

Q. The accounts recei vab1e were another item. You got 

cash for them too, didn't you? A Yes. 

Q And you knew part of the property you were selling 

were these customers account when the A .A .C. Company were 

• selling to Van Iderstine, didn't you? A No; my impression 

was that they paid not:hi ng for the customers a r:d ·gave us the 

money for the plant • 

. Q. So it is your opinion this purchase price should 

have been paid and kept an:l reclaimed even though the A.A. 

C. Company did not turn over any butcher shop accounts, is 

that right? A Not any, no. 

Q ·we 11, they r.!B.d to turn over a few, then? A Approx-

imately 1931 • 

.And except as they did turn over tht:,t many, they were 

not entitled to the money they were being paid, isn't that 

true. You knew that, didn't you? A No, I did not. 

Q You thought, then, tl<is was just a sale of physical 
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equipment? A Very largely so, yes. 

Q, And to a minor extent it did include a few odd 

butcher shop accounts, perhaps? 

we had; every customer we had. 

A It included a lJ.: 

Q Yes. A That was necessary. 

222 

Q That was a very important item, wasn't it? A ·rt 

would be in the buylng of a tusiness, yes, but the .--

Q (Interrupting) 

to buy, was there? 

·without customers there was nothing 

A There are a great many other con-

siderations tbat prompted tbat p1Jrchase. 

Q. Don't tell me what the Van Iderstine Company had as 

reasons for purchasing. All I vvan t to get from you is 

if it is not the fact that tbe transferring of these customers 

was tre big item of property that the Van Iderstine Comr;any 

were buying and the A.A.C. Company were turning over. 

MR. MILLER: Well then, I object unless you want 

him to tell vvhat prompted tre Van Iderstine Company, 

which you just asked him. 

MR. 'IIJILLI.AivBON: I wi 11 ·vvi thdraw it • 

Q Assuming you were making this purchase instead of 

the Van Ider st ine Company, would it or would it not be of' 

major importance to know how many customers you were going 

to get? A Oh yes, I would want to know. 

Q Now, you say it was common knowledge in the trade 
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83 tbat Brand & Company were losing customers, is that correct? 

A ·Yes. 

Q Do you know any other company of collectors about 

• whom it was generally know that they were losing a great 

many customers? A Other collectors? 

Q Yes, in New York c ~1_ ty • Was t r.a t condition true 

of any other of the competitors of the Brand Company? ,\ I .n. 

do not recall any other company who had lost business about 

that time. 

Q If tbe Brand Company lost them, somebody else bad 

to gain them, didn't they? A Yes. 

• Q So that this clisastrou.s competition you speak bf 

was disastrous only to the Brand Company, so far as you know, 

wasn't it? A Well, obviously we know more about our 

ovm business than others, but it was disastrous to us. 

Q And so far as you know, not disastrous to anybody 

else, isn't that correct? A I know the competitive 

conditions were such that there vfas bad competition, ar:d 

• the way each one of them won any trade was merely by paying 

tbe price the other fellow offered to hold their trade. 

Q Yes, but so far as your knowledge goes, this com-

petition you speak of being so disastrous in 1929, was not 

disastrous for anybody but the Bran1 Company, was it? A I 

think it was. 
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84 Q, What o_ther company was it disastrous for? A I don't 

know. I don't know anytbing about the results of their 

operations, but I do not believe anybody was making a great 

• deal of money in 1929, or during that period • 

Q Do you know whether or not others were losing cus ... 

tomers at the rate the Brand Company was losing them? A No, 

I do not. 

Q During March, Apri 1, :rv:ay and dew n to June 22nd, 1929, 

you personally knew ths.t you were losing a disastrous number 

of customers, didn't you? A I kne'N up to the end of 

r:rarch, as I e.xp lai ned before. I did not have the recOl'"'ds 

• subsequent to that. 

Q And t'be fact is dovm to March the Brand business had 

lost customers at a disastrous rate? A For tr.a t year,. 

yes, for a year. 

Q What year? P. From about July 1928, to my knowledge, 

to 'March 1930. 

Q You never at any time said, in words or in substance, 

to anyone connected with the Van Iderstine Company, tba t the 

Brand Comnany was losing customers at a disastrous rate; 

did you.? A No. 

Q There would be a great difference, would there not, 

between taking money and goiY1..g out and buying new customers 

between March and June 1929, and merely retaining those which 
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you thought you had in March? 

diffEJrence inwhat respect? 

A There would be a great 

Q Assuming that in March you had 1931 customers, continuing 

the Brand business in such a manner tr.at you should r£:cve 1931 

as of June 22nd, 1929, would be vastly different from going 

out to buy and acquire new custorf!ers in addition to those you 

had in March, wouldn 1 t it? 

procedure, sure. 

A It would be a different 

Q That is, it would involve one thing to hold vvha t you 

had as of March and quite another thlng to add to it, wouldn lt 

it? A Not qu..i. t e a notbe r thing, no. We could add to 

them, we could add to the number wbich we had at March merely 

by going out and ler.:ding as much money as competitors would 

be willi!"l..g to lend to a certain shop and get that shop. 

Q But I want you to assume you had 1931 customers in 

March. A Yes. 

Q And holding those customers through the months would 

not j_nvolve th:ts expense you s~ Hk of, that would be connected 

with buying additional customers, 'iVOuld it? A ~Nell, 

there would be expense, yes, because to hold and to satisfy 

customers wl•o wanted a loan which was beyond all reason or 

wanted more for his raw material than j_t was worth, i'IJOuld cost 

something, and if we saw fit to let tr£:ct customer go to tJ:;..e 

fellow whom he claimed would pay more for thl t material, we 
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86 lost that shop. 

Q.. Well, that j_ s a general business condition that 

always obtains, doesn't it? A It is worse at some 

times t0.an at others, surely. 

Q Yes, but in the 1dnd of business Brand was engaged 

in, those factors vary whether wes~ak of 1929 or any otlie:r 

year, don't they? A To some extent. 

Q And this loss of· customers bad nothing to do with 

the situation; it was something in addition to that? A It 

was primarily the Felsentba1 competition tbat 'Nas disastrous. 

Q Because previous executives of that Company were out 

competing with you; that is tD..e disaster, is it? A That 

• • f-
·lS l v • 

RE-REDIRECT EXAMilT.t:.TION BY MR. MILLF_:R: 

Q The Brand Company was losing these accounts to Fel-

senthal becBu se Felsenthal was getting his old customers 

back, isn't that it? A Yes. 

Q And. that is the reason the Bra:nd Company was par~ 

ticularly hit by this new competition? A Yes • 

• Q By old Brand people? A Yes sir. 

RE-RECROSS EXAiv1INAT ION BY MR. WILLIAMSON: 

Q Did you ever tell Mr. Hayes that? A I do not 

recall telling him in so many· words. I t'b.ink Mr. Hayes 

knew about that. 
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87 Q Aside _from wbat you think somebody knew, and aside 

from tell.ing me the exact language, wi 11 you state anything 

the.t you ever said to· Mr. Hayes on that subject? 

•• MR. MILL:Ef-i.: ifilel1, let me finish rny examination • 

MR.. WILLIAMSON: I beg your pardon, I thought you 

were through. 

MR.. IvULLER: No, not nearly through. 

RE-REDJRECT EXAMINATION BY MR. MILT-'.EH: 

Q If a man came to you and said "I have got a route 

with 100 customers, how much will you give :me for it", 

would you 't:bink of ma.1dng him any offer until !Je told you 

something more than that? A No sir. 

Q If he c::,.me and simply said,- "I bave a route vvith 

100 customers and they aggregate monthly at least so muchn, 

\NOuld you make him any offer at all on tba t statement? 

f:l No, I \">DU1d want to know more about it. 

Q. In other words, it is practically impossible to 

make any estimate of either wn..at single shop or a route of 

shops is 'J.Torth until you knew at least wbat the aggregate 

monthly deliveries of those can be expected to be? A Yes. 

Q And something more? A Yes. 

Q Vvould you want to know about loans, the amount of 

loans that you would be expected to make to those shops? 

A I would want to know 'Nba t the outstanding loan was and wm t 
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88 kind of loans were· made. 

• 

• 

,G, v~Jould it have been possible for the Brand Company 

to maintain the nu.mber of its March customers right dow·n 

t11rough June j_f it had wanted to do so? A Yes, it 

would have been possible. 

Q How would it have done that? A Well, by paying 

perhaps more for the raw material for those customers who 

wan ted to leave us and claim they could get a higher price 

from some other renderer. If we had met that cornpeti ti on, 

we would have held the customer. Or if we had lost a 

customer 1J'l8 could have gone out and got new customers by 

lending money or may have paid a bonus or paid extra for 

tbe fat. 

Q Well, if you had acquired new shops by making loans, 
respect to 

wr.at would have been the result vvi th/the amount tbe Van Ider-

stine Company would have had to pay you? 

MR. 'NILLIAMSON: I object to tba t. It calls 

for a conclusion. It does not assume any facts at 

all and ask that this man interpret an entire contract, 

and it is perfectly obvious that that contract is not 

questioned. 

MR. MILLER: The contract provides in so many 

words the Van Iders tine people are going to pay them 

cash for the amount of their outstanding loans at tbe 
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89 time the business we.s turned over. Therefore if they 

hao, maintained, had gone out and kept their nm:1ber of cus-

tomers up to their r/Tarch level by 8_Civancing loans they simply 

• would have had so many more loans on June 21st for the 

Van Iderst ine people to pay and sin:p1y increase the purchase 

price. 

MR. WILLIA:MSON: It is perfectly clear in the 

contract. 'vllihy ask this vd tne s s the question? 

llffi. MILLER: I will ask the ·vv:i.tness. 

MR. WILIIAI'V1S01~: I object to it as incompetent, 

irrelevant arrl immaterial. 

Q Suppose you had either retained old customers or 

obtained new customers to replace lost customers during 

those three months by making than loans, under the pro-

visions of the contract what would the Van Idersti ne Com-

pany do with respect to those new loans? A The 

amount would be reimbursed by the Van Iderstine Company. 

And :if you had obtai ned new customers or retained 

old customers by paying them more for their scrap, what 

would r.tave been the result of that on Van Iderstine? 

A If the customer pas sed on to Van Iclerstine, they 

would be buying the material at that price. 

Q. Have you any doubt whs. tever that if you had tried to 

keep up- their customers to the March level through June, you 
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could have done so? A We could have done so, yes. 

Q, Fow would you have done it? A By either holding 

on to the customers, preventing them from leaving us by pay

ing higher prices or by advancing money or by getting new 

customers to take the places of those wbom we could not hold. 

Q And how would you have obtained the new customers? 

A Well, we would a.rnost confine our securing of new customers 

to the loaning of money or selling of fixtures, as the case 

might be, becsuse we were opposed to the paying of bonuses, 

unsound practice. 

Q. You i.vould never think of buying either a single shop, 

assuming now you are raying for it one of these cash bonuses, 

buying either a single shop or a route of sho-os si:nl')ly em 

some hypothetical average of what butcher shops in New York 

are worth? A No. 

Q You V\r"Ould want to know the facts, wouldn't you? 

A I would want to know the facts, yes. 

Q, .And tre facts that you v\Ould want particularly to 

know would be, if it is the case of a single shop, the 

monthly deliveries which you can expect from that shop? 

A Yes. 

Q If it is the case of a route, at least the aggregate/ 

de 1 i v e r j_e s ? A Yes sir. 

Q. Now, so far as this particular Brarrl business is con-
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91 cerned, would you say that the value of the Brand business, 

assuming that the June deliveries were equal to the March 

deliveries but with a fewer nu.rnber of customers, would you 

• say tba t that business was worth in June about 'Nf:a t it was 

worth in March? - A I would, ye s • 

Q And assuming that the to tal June deliveries were 

approximately equal to the total March deliveries, would the 

value of the Brs.nd business in June be substantially less 

than its value in Ms.rch because of tr.e fact t:b..a t although 

its total deliveries had not fallen off, about one hundred 

and thirty customers had dropped off? A I think not • 

• MR. MILLER: Mark this naper Exhibit B for identi-

fication. 
Defendant's 

(Paper marked/Exhibit B for identification.) 

Q Looking at Defendant's Exbibit B for identifics.tion, 

tell me what it is, if you know? A It is a memorandum 

made up by our Credit Manager for the credit file with 

reference to the Solomon Meat Supply, Inc. 

q What is his name? A Our Credit Manager? 

Q Yes? A E. J. Lafferty. 

q Are those his initials at the bottom? A Yes. 

Q Did you see that credit mem or an dum at tre time the 

two thousand dollar loan to Solomon was passed on? A I 

saw this, but I don't know just wtether this was dictated be-
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fore or after the loan was made. You said the loan was 

This is dated May 24th and probably dictated on 

that day, but I saw this and had the information from Mr. 

Lafferty, yes. 

MR. MILlER: Well, I wi 11 offer the. t Exhibit. in 

evidence. 

MR. WII,LLO.MSON:. Pure be arsay, altogether incompetent, 

irrelevant arrl immaterial, don't even have tJ:;..e man.here 

who prepared it t:hat we may cross examine him as to how 

these s t.ateme nts were prepared, and has no pertinency 

wba tever,. 

MR. MILLER: If you want us to produce the man V'ihO 

made the Exhibit, we wi 11-produce him later, but it is 

not pure hearsay because it states the facts on wbich I 

understand your men exercised your judgment? 

THE WITNESS: Yes. 

MR. \1\fiLLIAMSON: But it is made after the event 

and the stenographer and the man who die tated it are 

not here, and it is perfectly obvious it is incompetent, 

irrelevant and immaterial. 

MR. MILLER: You me2n to say you are rna king a 

technical objection to this that the man ·who die ated 

this is not here? 

MR. WILLIAMSON: Yes, and the most substantial 
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objection that in no event, could some secret conference 

up in your office in may be '!;Jinding upon us without any --

MR. MILLER (Interrupting): I am asking you if you 

are objecting to this on the tecr..nical ground the man who 

dictated this is not here? 

MR. ':VI LLIAMS ON: Every ground. I don't know'my-

self whether he ever saw it after it was die tated, and 

we were not in the office. 

You had see thi·s·? A Yes. Q 

Q And you assumed these facts to be true in passing 

on t "bis loan? A Yes • 

MR. WILLIAMS ON: vYba t he assumed is not of :~my 

moment. 

MR. MILLER: Just a little while ago you were 

telling me that your objection i·s. to the payment of 

this Solomon account was because the defendant did not 

act in good faith in turning that account over to you. 

Iv~R. WILLiliJI.fSON: That b.a sn't anything to do with 

that memorandum. 

MR. MILLER: Here I have an of fie er of this Company 

on the stand who states this memorarrlum states the facts 

on which he advanced that loan, ani I offer it in evidenc·e,. 

MR. WILLIP .. MSON": Well, you can examine him a.nd I 

wi 11 oro ss examine him. 
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94 MR. l'HLLER: You can cross examine him after I get 

through. I offer it. 

MR. WILLIAMSON: I object to it on all the grou..11.ds. 

(Defendant t s Exbi bit B for identific s.tion receiv eo 

in evidence, the words !I for identif ica ti on" being stricken.) 

MR. MILLER: Mark this as Defendant 1 s Exhi.. bit C •. 

(Paper rna rked Defendant 1 s Exbi bit C for i dentif i ca.-

tion.) 
may 

MR. VVIl,LIAMS ON: And/I say fur the :r that that memoran-

dum, I understand it, relates to 
.._. 

May i tern of as ~_,ne 

$2,000, which I think vve took up and wr~ich you have 

• assumed to pay, so it is not an issue here VI11:?c t he acted 

on. 

MR. MILLER: If you will vvithdraw evCJry bit of evi-

dence which you have with regard to that May 21Und note 

for $2,000 ar:d every statement you have made to the 

Arbitrator cone er ning it, I wi 11 withdraw this paper. 

MR. WILLIAMSON: That paper isn't going to do you 

any particular good. 

MR. MILLER: Well, 1rvill you withdraw it? 

MR. WILLIAMS m:r: No sir. 

MR. MILLER: Vvell then, I won't, and your remark is 

entirely improper, and I wi 11 ask you to look at this, 

Mr. Witness, :::md tell me what this Exhibit C for identifi-
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95 cation is? 

A That is a financial statement of the Solomon Meat Supply 

Company as of April 30th, 1929. 

Q, '\Nho is tba t signed by? A By J. 'V. Solomon, Presi-

dent. 

MR. MILV~R: I offer ths. t in evidence, unless you 

object to it, on the ground t"b...at we ha"~re not oroven 

Solomon's signature? 

1\lR. 11VII,LIAJVISOH: You na ven 't proved anytbing. 

NR. IOI,LER: Are you objecting on the . ground we have 

not proved Solomon's si gna ture? 

• ~.m. \i'JILLIJ\~!IS ON: Yes, ard every other reason; in ... 

competent, irrelevant arrl immaterial e.nd not the subject 

of any issue and not binding on us am pure hearsay. . . 
MR. MILL"S:R: Well, I offer this exb::tbit subject to 

proof later, as long as rEr. V:Jilliams on is making tbi s 

technical ob je cti on that we have not 'Jroved that it was 

signed by Solomon. 

MR. WIL:r:L/d\~Son: I am quite sure of tllis 

• MR. MII,L:SR (Interrupting): Your other objections are 

no good. rrhat is. 

MR. W ILLIAT'/S O!'·T: \Nell, I am sorry you are the Judge / 

of tbis proceeding. 

MR. !viiLLER: I mean it is so perfectly obvious, Mr~ 
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96. :Nillj_amson, that your other o'ojsctions G re '10 good. 

, Q '::as that one of ths papers on wlJ_ich you acted in 

passing on this loan? i·, 
. n Yes sir • 

• Q By the way, do you happen to know Solomon 1 s signature? 

l~ Yes sir. 

Well, is that his signature? I would say ·it is, 

yes. 

BY TEE ARBITR.llTOR: 

Q Which S6lomon? A Mr. J. ~. Solomon. 

Q T!Jere was a b:botb.er, too, you l{r:.ow,. .P1 Tbe brotb.er 

was here yesterday • 

• Q This is tlJ.e one who v,ras here yesterday? A ITo, 

this is the brother. 

Arbitrator. Tbe man is not here, is not Droduced, 

but there is an effort to bind us in some way by 

something, I can't imagine how .. 

THE ARBITRATOR: I vl1ll accept that for consideration 

in due course. Record Mr. Williamson's objections~ 

rlR. IHLL"S R: :Ne are offering these obvioi.J.sly merely 

to prove tbat this loan was made on st.s.tements contained 

/ 

in this Exhibit, a rrl obvj_ousl y not for the purpose of 

proving any of tbe state.-nents in it are true. 

Q Did I ask you 'Nhetl:-,er that was one of the 
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97 
w1'Jich you acted in passing on this loan to Soloman? A Yes, 

youdid. 'Yes~ 

Q, At the time you submitted Ivr.r. Hayes 1 this :r;:ar;er, De,... 

fendant's Exhibit A, which is a state::nent of the March cus-

• to!l1ers and March':Jtonnage, had you been supplied with the 

statements of the number of April customers and the amount 

of the April tonnage? A Uo sir .. 

Q. Do you know, generally speaking, how long it ts.1~s 

after the end of the month, to get up one of tlB se usual 

monthly statements of the Company 'vVith resp3ct to its cus,... 

tamers? A About t'Nen ty days. 

• Q And this W2,S submj_tted to Haye·s, you testified, early 

in May? A Early in May. 

Q And Hayes never-- and Van Iderstine never asl:-ed you 

for any later statement? -~ There vv.as a staterr2ent givi11.g 

a further detai 1 of this, of course. 

Q. Yes, but I mean any statement for any later month 

either as to number of customers or amount of tonnage of 

any month later on? A No ;sir • 

• RE-RECROSS EXAMil'ifATI ON BY MR. WILLIAMSON: 

Q Those statements were regularly made ar.d approximately 

within twenty days after tbe end of the month, is tl:a t right? 

A Statements of the sort. from which I would get tbl s informa,... 

tion, yes.'! 



98 

• 

• 

Hornberger ~- Re-ReCross 
238 

Q And that information would include, among other tr~ngs, 

the numoer of customers loaded in the yrevious month? 

tonnage figures. 

.A No; 

Q, Wouldn't it ·indicate how many people had supplied the 

tonnage? A No sir. 

Q. Doesn't this Exhibit to vhich reference has been made 

indicate that? A That statement does, yes. 

Q. So ttat in the regular course of business the Brand 

Company never V.new how many customers it vvas loading? 

it did. 

A Yes, 

Q And it knew tbat vvithin twent;y- days of the end of tr.e 

month, didn't it? A The number of customers, yes~ 

Q So that in the regular course of business, within 

twenty days of the end of every month, the Brand Company, or 

its executive officers knew exactly howmany people had loaded 

and how much tonnage they had loaded, did they not? 

to March 30th, as I explained before. 

A Up 

Q We 11, did the course of business c ta nge after March 

30th as to monthly statements? A It did so far as monthly 

statements and reports to me were concerned. 

Q I am not at all interested, I lll9.Y say, in wbat was de

livered to you; I want to know about the course of business? 

A Yes, it changed, it did ctange as far as my record was con~ 

cerned, yes. 
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Q. To your own personal knowledge, isn't it a fact 

that t]:Je se regular statements made 1Ni thin twenty days of 

the end of the month were made up after March by Brand em .... 

ployees, just as they had done it for years? 

know. Mr. Caton will have to e.ns wer tba t. 

A I don't 

made? 

Q Is Mr. Caton here tills morning? 

MR. MILLER: Yes. 

MR. WILLIAl\IISON: Is that true, !vir. Caton? 

MR. MILLER: Wait a minute. 

MR. VJI LLIArmoN: He is here and s 'Nor n. 

he tell us? 

iNhy can't 

MR. l\1ILL&q: He is, an:l I will put him on tbe stand 

in due course. 

Q 'Nell, do you accept his statement, then, that they were 

A I believe they were. 

Q So that some time before June 22nd, 1929, they could 

have told Van Iderstine precisely how many cu.st omers had been 

loaded in May preceding? A I told you, he kne1N nothing 

about our negotiation with Van Iderst ine. 

Q. Who didn't know anythingT t·(~ A:. Tr..e Brard organization 

an:l the Preston organization. 

Q Wno are these people that negot:bted? 

Burton, if you know ?b 

lar company. 

A Fonner President of tbis particu., 
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Q Was he President in May and June of 1929? A Yes 

Q Mr. Hammersen, do you know who he was? A Yes. 

Q 

Q 

And wba t office did he hold in tbe Brand Company in 

A In the A.A.C. Company Vice-President and Comptroller 

Well then, he was Vice-President arrl Comptroller of' 

Brarrl, the subsidiary, too, wasn't he? A No. 

Q V\fasn r t it a wholly owned subsidiary? A Yes. 

Q. Wasn't 'tts office work supervised by the general office'? 

A Yes. 

Q Now, your firmts business practice was to hold old 

accounts am acquire new accounts by means of making loans, 

is that correct? 

continue business. 

A Our business practice was, yes, to 

Q And you did use that method almost to the exclusi'on 

of all other methods, isn't that true? 

you say? 

A To hold accounts, 

Q Yes, ar.d to acquire new ones; you did not believe in 

bonuses? A Right. 

So you did use loans? A Yes. Q 

Q And you did sell them fixtures and take chattel mort,;;;; 

gages on them? A Yes. 

Q That was your fixed policy both for holding your old 

accounts arrl acquiring ne·N accounts, was it not? A Pretty 
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, Q. Well, almost exclusively, wasn't it? A No, not 

exclusively, by any means. 

• Q To what extent did you pay cash for customers in 

1929? A I paid very little cash. 

Q, Well, w}l..a t other methods are there except loans, 

fixtures and cash? A Pay a premium for raw materials, 

t . 'h th' ' . h . 't ~t'? Q ;\nd tre . J.s 1:. e same -~ ng as pay1ng cas. , 1sn __ . 

You are pa·_y-ing some money in addition to the market value 

of scrap as for their account, are you not? A Yes. 

Q. Can you in your :rrdnd o isti nguish bet·Neen that and 

handing them a bonus? A Yes, a great deal different. 

I would rather pay a man a qu··rter of a cent a pound extra 

on actual material delivered than to pay him fifty or a_ hun-

dred or a hundred and fifty dollars for something you donlt 

know Whether you will get the material or not. 

Q Yes, but assuning thet you will get tbe material? 

A Well, I can't. 

Q I ask you to assume tba t; then the net result in-

• A It is c ash p3. id out, ye s • cash is the same thing? 

Q, During March, April, IYiay and June you dealt with 

tbe butchers almost exclusively, then, on this 1oa.11. basis 

or fixture basis, didn 1 t you? A Yes. 

Q And you never made a loan of money or fixtures where 
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102 you did not" honestly believe you 1NJUld be paid the money, 

• 

did you? A I imagine we did, yes. 

Q I want to }mow what .YOU did. Did you at any time 

during these months actually advance money to a butcber for 

opening up an account with the honest opinion you would never 

see the money again? A With the opi-nion we wou1d never 

see the rnoney again? 

Q. Yes? A ·No, never" 

Q 'No; so you always believed you would be paid in :full 

for those loans, is that right? A Yes. 

Q And tr,a t is the only theory on 'M::tich you could ask 

anybody to pay you cash for them -- \'VOUl&J. 't that be the only 

honest theory? A Yes. 

Q So that you could have rnaintained your business from 

March to June, could you not? 
' 

A Yes. 

Q And you would have done it in accordance with your 

firm policy of making loans, would you not? A Yes. 

Q And you would have honestly expected those loans 

all to be repaid? A Yes. 

Q, So tbat when June 22nd arrived when you r..ad the same 

number of customers you had in March, you would not r1ave done 

a thing except to advance moneys, thereby holding that number~ 

and you would have expected all those moneys to be repaid? 

A Yes"' 
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Q And that could have been done in trd.s instance? 

A Yes. 

Q. A:t1n if those moneys had been repaid Van Iderstine 

would f!...ave suffered no loss at all, and would have received 

the number you agreed to give tr.em, isn't tmt correct? 

A They would have received the number of customers and' paid 

us more money for the accounts outstanding .. 

Q And in paying you for accounts, they were pe.ying you 

for current receivables that were collectable, isn't tr.at right? 

A Yes. 

Q And interest charges were made against rna ny of those 

loans, were they not? A Not very many}; 

Q 

Q 

Well, some of them, then? A Some, yes. 

And it would rr.erely have meant tte loss of .interest 

on additional loans between March and June, at the outside, 

for you to have held those customers until June 22nd, wouldn't 

it? il Th:jj,t is right~ 

Q Eave you any idea how much it woul·:J. have cost just for 

that? A Do you mean how much it vvould have cost in loans? 

Q Ce.n 1 t you sit here novv an:J. go back to those four months 

and tell us what it would cost you in dollars and cents to 

have held those ace ounts by maldng additional loans wbich woSld 

be repaid? A Well, the cost is not the loans you vYould 

be repaid, but the lossess you V'JOuld incur on the loans, and 
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in our case the -1o ss is very s rr.a 11. In other words, I 

would take one ar:rl one-half percent. of the total amount 

loaned would be a big loss on out standing loans ·to the 

butchers. 

Q So tba t the most that could have been, if you ha.d 

retained those accounts at the number you had agreed to 

deliver would have been that loss of one anJ. one-half percent. 

on the loans, isn't that tnue? A Yes. 

MR. WILLII~]KS OH: That is a 11. 

RE,.. RERED I RECT EXA~EI Nt'-T I ON BY MR • MILLER: 

Q And the net result of that, insofar as Van Iderstine 

is concerned if you had reta:i.ned this nu.mber of customers 

by advancir.g loans, would have been that on June 22nd van 

Iderstine would have bad to pay on account of tbis eontract 

the initial amount of those loans as part of tl-:e purchase 

price? A Yes sir. 

Q And those loans were supposed, in a general way, to 

represent the value of t'hose accov.nts, I suppose?_ A Well, 

you baseyour loan pretty largely on what you expect that shop 

to produce. 

MR. r:TILLER: That is a 11. 

FuRTHER 1-ffi)~RING THEREUPON ADJOURNED UNTIL 

FRIDAY, MARCH 6, 1931, AT 11:00 A.M. 
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the tt.nt. pan. ln. oonald•n.t1ou ot "n' IWI ot ou iWDdll ~UCO) Xlf1lan, _lt:I'Nl •n~r 
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4., blnbf ara" and. I'll•••• unto t.ht partt ot t.be ••ood tar\, l\1 n•••••ort ~Cd ••tp 

f'orner. 
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e.a r- t1w1 ..... ad tun 11:111!1' ~rnu} t.h.\lt 1 a •U fll!:qunt:.t.e4 '1nth ·~ l:l_.. 
a{t,·~ of •U ~•:t:t• ·-.1 •llrtlt be.U~tn ~~ tl:le dli!Mii'l.t:'e w tb& -~d. ~n\ 11J S't't::l't~~~~. 

I1i ~ ~. ! b&n •••n'l.'T.G &et ·r:rt b&n.t .a.nd 1lffia4 ~ n&l C:f lt.l ~ ·~t 

·go• at llf !JitS..t .bl. til: Oltir of ~1.cqo in tbt add Cot~l?i'l\;ri tb·Ut ll n 4q ot ~t 1911. 

tt. s. } :am lit. snnUll.,. ~-- 01•*· 
JaU~4 u4 ..,an!! 'tO. ft 'll'tt~ tb.t or~na! O~tobn 5. 1917, at 10.0201 A. t~ • 

. a%14 Ss.a-4 ~' · I . U.m. 4 . )u \ha t.ud lm» or tlle 0~\:r of Q!a•••· 
~- "T · ·t .. J-:Rt . . Oltlmo 

~w.eo•4 at. t.ba Jll eat ot GU"r~. Hc'bcbt ·!I .lic~%'11. Go Jt'~~~''CJ• ~- '!. c, ~ 

1201,. 

't.be ,...l.t' 0nfJ thOtl:ltt.n4 nii'lll b~:r&·4 IUIT"''If!t~Oifl"h l$JlT':t'!l;i:lj .l~'IJ &~''l:f. Gf f..i:!Jt BQ!!ll:l~h of' Q\Hl4Mt 

Ocmtf' of ~a~tna. c1t.r lm·~ :llt~~e ~r 111w ·r.,.:ril:, ~~~rt,;r Qf tl'l;'i n~~~·t :wart., ant WW:!I!'m 1!~, 

h.U wt!e, ru!di:lc at. 12.,~ J.tf14k\ j,lf'!!lil!l.,, lil:hirullml>i IU.U, !~w t,,:rlll:, .,~rt.Cf c~ thlll -~Gn¢ ~f!.rt. 

n"l'JJ~f '!'b&t 'l..hG ldd ~r,;r Q1' th\l :!'J.l."l:7't p11:r~, "11 i!U~\It~.Q;lll'•l\I~··JoGf; ft!l" t:t\~ lel.i!ll r;,'( I)M:!\: 't:t,®) 

u}.lar. 111111'1\11 Ul!O'I"A7' or tnt~ W1t11d :;stat-u, r-dd !Jy ii,r,,, lJl.i1r't3' cr \h!! lli!'i.ll':n•A. s;ll.rt, ti:l)ll!'!ll h.~~by 

171:ni ~nit 'b•1!t& tn .iu ru llM r f~ f:1f ;w11. 

County of qu,.eru~, Oit.Y u!JS. Stlrt.t ll" Jfn 't•;:)tl:, .~m:wn 01ni 

tl ., Ot :ill;m\R farli': Oi!!lrt.&l.ni~ ~1], Z,l;l'U, 1::' th., '!'iHPt 

!ltUl"'f•,.a!ii 1Dl dnm IOTCI~~cn, l~O J":am>t111 !!·. ~<Ih 

$~\':~ttt w tUd itt t.lw .Jil'"!'11C~ c.!' ~J:.t: (.;ln:t. i)f 

'- ~1'8( ,.114 tq ;tt.y~'thrt~ { l!JI.~) & Tw bumllf'!!:.\ 

tdlft le@e\tliU.' llift \',\IIW!:IJldl!'~ ~ol;!ll h~lll'f~'ll~.:t. Wi.tJ~ Nt'<t?t'il.;.:H~ 

t. ,.,., em * wu~e:rlf 1i4.• «>t' Fll'll!1lt A;'I"~Sr~ .... 
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il"'' J.:t.r 

;ount:· on 

mi::uo, ·.:o 
her heiru 

the nrune; 

Third. 

t'<l!'l'' 'cl\ltl \.• • \. L ·.:• ::; •tw \ ~w.' t' -ns 

.lmm<:t!. ~ tel·i on trF: C'lL. t. a;l '1 ·•11 ot:·•:r 1.o:·~ 

corporate nenl to be >,e·,··'un~o •;ffi ed ·~tv• t:::.m;e ;•renen·.'-' tc be ni".:H! · 

o:·:i.uer the dn." and .•:ery.r firnt o.bove written. 

4 .. lL,..~-~~·U{J.,_. ·:U~.JJ.;J ·;vr~i C ~A'.~ L\..·~~ 
J'l A.l~.;~'-E .. /1 •.• 1.1!;.,; ... ~~':• J.lft ... D .. ~~~·t: 

tior. 

twenty-nine, before me came AliDREW ~·· l.ULLE!l, to me kr:o·:m., who, bcin'" me duly 1Y.vorn, did 

'depose and say that he resideo in .Eorouah of r.,.ueena; that he i-:; t·1e l'~sident of :a11erk .. ns 

;'lluildinll: Corporation, the corr.orntion der:cribed in• and 'l'lhich excc~rted 
1 

the :·ore·~o:i.nr inetn

\ment; that he knows the !.lna.l of aaid corporation.; that the :z~al nffi.:ed t::: said iuotrument is 

;such corporate seal; that it was so a-fi:;ced by o1·der o~ t:"!e .B..:.aro of Direoto1·a of oaid cor-

-poratior.! er.::. th.a\.. he ·Bi--ned his no.me thereto by like order,. JO;~:n·H \:Ii,:m ::w, Commis·lione:r of 

;Deeds, ••• Y. c.t Q.ueens "o. i{egister*a lio. 12d, '.!e:'1ll. expire: ~j;)j;H. '!he land n!"f.,ectcd by 

!the within inatru:·nent lien inJection 36 in lllook 8757 on the land :nap of the county of Queens •. 

~Recorded June 2:),l92s.t10.l5 AM, at the requeat of l.l'lwyero 'fitle & Guaranty Co., 16111 Ja,mnica 
j.Avenue, Jamaica, •.• Y. 

THIS UlDEUTUREt made th• 28th day of June, nineteen hu.nd• 
l."ed and twenty-nine, between 'i:.~ AliEU:.;Al~ AGRH.:u:.TtlRAl, Cll!lli~(!·..U. 



Avenue, 1onp; ielnnd wity, llllid J)t'f'lmi:l'HI luwirw no 

'il.: !·! : .'ill • t.hM, ~ho pUr•.:t f Vm !'it<:Jt .;;nrt t in COI!ll11111ll''ll.fi1t~lllr">ll~ 

lo.wful money or Wul United lJt.ntoa, rt~.id lly t.!lc Jlllrl.y of tl'l• 11-o Ad }lert. does b<:~l:)y (l!fattt 

reJ.oruJe 1mto t,htJ fl!~··Ly t)f fhr: aocond ;.a.rt, J.t.;} BU··<eea::;:r:-1! «rut :hnit,n:~~· fttreY<l:r. 

G_u. t.hnt r:ortnln ,ttt'e<Jl or land to;thn llfikh the btd.l41nrl! and 

i:·•J'l"t>Vt!munt..< t.IP< ·non urt•!:L·,d, au.un.:.o• tyln·· and hoin;:~ in the ·liorouFh am1 w 0unty 1:~ q.u'1'~na, 

~hu t!it:t and .:tn.t.!~ of J;r,v, f<>rkt bol.ltldcd. nnd do::oribod aa follcnrat l!SGUi.IU.i.•C at a zx>l.nt on 

t/w •:r·:n,rly :;1(!'J d' o. ... troet. ;;i;.rt.:t ( 00} root wid>a1 the tlent:l'&l pal"t of ~toh id no>t or -• 

fr1l:':~t!!'ly u::ed and I'Hl''Uf-illd u:r t!II'J ll'l.t.t~hin' •l.ll:Urri!ld t;~~llJlfll'lYe mtah point 11 di:Jtut ¥b'lllllt.&n..!~ 
•t;L,~I-!t;{~e1.,.h<: and ~·t'lL'Ie ono ''~'hd~·cdt'•r. ; .• ~'JC.lZ:) *at, .JO\J.I,her:tt ~-, t.~ ..:•.ttherlyatdc ()for.mi'oint A.Yil!r;W! 

•t:, ·•):' ·:>rcenpoirtt. A'tenue ia :l :lo·m In!! htd 01~ton ., eert.atn •rar• entttlill! "llla.i' of b :zb.r:11 of 1/ral!oiv 

ll!.tl ,.,II Dur:reo., ::dH:<t.od oh t ..... c .. ewtcm, ~d.D•rt.c."l Lill11 i!:re<dc,J in uewt:.wn, {a:!ens ;.oounty :.u ,,_.,v,..aJ· 

n,.,, rt ,,orti .:.n •q:wJf Utid o~.tt ln~o loto tor .,e:z,l.ah :!lli'-'3 a.nd ;Ja:~uel Jnt:dlln by VM ·\la4 

and .. c:;orttit:• -it:r .;u£•'!1eyor~:, "'f!>;J :tllul)"• an•! n 'lld in the office of the ~J.orll..(no·.7 "t ... gusteri 

crr tho .:aunt,:; of (,ucnnu, :.Arch :!9, l.ll•~O !'u; mnp numher 5lt ~~&id point bcillf• aha 41stam 

eir.:ht, rmd \.We1vo ono•hundr-r.d t.hn \'"'l'l•l' i feet coatht:!rly from tho centre line of =>priM 

a,; uhr.r1m on ::l'l.id r111i·l o<drl ;.olnt l'llo l,cinf! tho ,:outl!east corner or land conve:f8d uy i.aarlca 

.\. Al.U nr• 1111d ,;ll.rl\ll A., hi a wHo • t.c 'the Van ldP.ratine ..;omxany, by l.leed dllted Cot. ber 1,. 

100\", nn;l "(H:o:"1••·' dl t,he l':'fico of t .e Clerk \no1r Hednteref the t,;oun.t.y cf 'l,®eno Janwu:•y 

::1:1 c~ n'I'O,Yild to .;.c /an •d'll'lltiDe Crrlprut,Y, C.ne !ll.l!ldrcd lltld.v•oue :uad lli.nety••d.~;o one•l1Undr;l4thl 

(ll.ll.·.>::) f•~el Lo 11 ,:cit,', tlL:~~nt one hundro':' !'i<'o ar.li ninet,Y•oix one•lluncl:ectl!a (l~; ..• ~i.i) 

feet ooutilcrrl:· f1•om t!;·• '~'•n:.:·o line of ,:'l.l.t! ;pr,nr :ltt":!et :::enrn.ar•:d on a linf'l i!l"l''l1< at ri~ht. j 
!lq;·lr:n t·,·· ·ut.o; nmnin:- t.henco uout.horly nlon- :mid. land eon'Te;tcd to '.'he 'Vtm. idorutine l.iompulJi 

·: ... en t;t• fovr ~~~~ nina ont::~hund ~-cdthn \ '"' .0'"') fnet; thence ·:te:Jt . rly alon~ anid la.r,d conve; •P.d 1 

• 0 • !lo ::u'l ._d,, ";;tine o:·•v·.l,'/ ll.tH; ;.~.trnllol with ,J&1d ..; rin,.. Jtl'eot nnil dlstnn.t • one huBC! t'ed 

l.'l.l.r:,·.· a:.·! ulw·>m u<l-hum'~·,l!t.!w (l:~l'l,lJ) feet. ooul.iterly t·;lllrefror.l, Two hundl'C(! :o-rty-~lve 

,_,1,; .. ,0111 .• 01:1: '· no•!lUm!••· ,. L!~q (2,. .• ::<.~.) :·cat to t!;o prot~anl> bulkhe'ld ll'' no-:: a.;tablb;10d J tl'l'mce 

uou•.::cl'i.J n.: ow· ,;:u, ''·'. •;:.un , ,. 11a hunnt'"'' t!~irtY and ti"ty onc~hl~Hdr .. dt.:;o {130.511} ,..,.,t, 

to t.·;o 
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~1 nffi~erl to aaid 

' . • 1 d "1'11"'lf'l -'"' ._, ~'::11: QU*""!,"/ Of~ c.'U(!"f~n;~. in .:icction .· in -'lock 1'70 on t.:tc nn :."".. • "'•" "" 

f,;ueenat iiounty of ~e~ecna, ;;ity O.nd 3tate or i~c: Yorl,, parti':!2 ol'' th'i! fi.-:' It ?llrt., am .:u E;..;:; 

·t:cLA.; LU!lHiY of '-• Hc:Jt 30th .Jtreot, "'O:oour:h of ... nnhattnn, ..:ounty o:· ... ew 'tor;~, ... i~y and >tn'.c 

.f "'BYT York, ; nrty of thOJ second pn.rt 1 :r .. ·,::;:u ·.El'.'1it that the ;ar'~oicn a~· • .. t:! Ci .r •t ;a!'tp in 

eenr.ide'l:'a.ticn ':!~ <:.n~ \:'.l.OO/ "'Oll~p:., la~v!';J:l ;·,··mn· a:· t:u: i.Jnl:;ed ;r_n~·l::, :utd ot.:.h£1!' "'O~d and 

inf"o and improvements t:::;.:.· :::. ui 1.uate, 1,\• !':r r~~:-! be.~,,. ,,,~, "'Frlnr~rtelll. in ::a~r! .:'our of' t.l'H.ll 

':::.;~·-:'.4 .•• c.: ~uee:.a;:;wr.f¥o; ~ew )b;;S{,and: . .n the "'ount;r ci' ~ueens nne! .H;ate <::f' •• e;v York, kuo·il'n and 

desi~natec. on a certain ':'" !·' entl' 'l•.'.d " ·... " "' · "i l · ~, t • 1 

Q.ueenG ~oounty, 
'"'""'. " ' ''·=-':l~. vi1!'ln'". e a .::.a a .. na, :>it d\tCd :tt .;:,.rinc-fielc., 
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the trade at the great markets. He has for a quarter 
of a century been a great factor in the export cattle 
trade, as well as affording in his packinghouse a 
market for such classes as were not suited to the 
foreign trade. His liberality as a buyer on bad mar
kets has been well known. Every cattle raiser may 
well feel the death of Nelson Morris as a serious 
personal loss. He was the last of the old-time pack
ers and it is not too much to say the 'noblest Roman 
of them all.'" 

A family portrait of the Van 
lderstine plant at 522 Tenth 
A venue - between 39th and 40th 
streets- in New York City. Top 
hats and horse drawn wagons 
were the order of the day. This 
photo was referred to as the old 
stand, established in 1855, a dealer 
in hides and fat. 

(continued from page 74) 

Darling to buy them out -
which they did. 

"Several years later both Adler 
and Oberdorf died, leaving three 
sons between them in the busi
ne ss. The two families 
couldn't work together and 
joined in approaching us to buy 
them out - which we did in 
about 1916. 

"In 1929 I [C.A. Alling] was a 
personal friend of Mr. Burton 
who was president of the Ameri
can Agricultural Chemical Com
pany. The company was chiefly 
in the fertilizer business and 
Burton decided to clean out a 
number of sidelines, one of 
which was the rendering busi
ness. 

"In 1929 The Van Iderstine 
Company bought the A.A.C. 
plant and rendering business in 
Long Island City which was 

(continued on next page) 

Nelson Morris was the friend of the packer as 
well as the cattle raiser. Following his death the 
PROVISIONER recorded in its editorial columns 
that "he did not build at the expense of rivals; he 
helped his competitors, gave a friendly hand and 
sometimes a saving hand where it was most needed. 
He was one of those men who have made the pack
inghouse business one of the most honestly-con
ducted as well as the greatest of modern industries." 



sandwiched between Van Iderstine's two plants. In 
1931 Darling bought out the other four A.A.C. ren
dering plants located in Buffalo, Toledo, Cleveland 
and Detroit. Over a period of ten years Darling 
changed the operations of these four plants to the 
Darling name. 

"The Detroit operations covered routes in Wind
sor, Canada, on fat and bone but the Canadian gov
ernment prohibited bringing dead animals across 
the border. Accordingly in 1937 Darling started a 
rendering plant at Chatham, Ontario, in which it 
handled the Canadian fat and bone as well as dead 
animals. 

"Back in the early twenties Joslyn and Schmidt of 
Cincinnati approached us to buy them out, but we 
could not get together on price. Later both Joslyn 
and Schmidt died and Hoelscher took over the busi
ness. In 1945 his health was very bad and he came to 
us wanting to sell out. At this time we went through 
with the deal. 

"At our Cleveland plant there developed a lot of 
trouble with odor problems from nearby neighbors 
and we accordingly approached the Stadler Com
pany to see if they would be interested in selling us 
their plant and business. They were also in the 
fertilizer business and seemed very happy to sell us 
their rendering plant and business but wanted to 
concentrate on their fertilizer business. 

"During this period of operation over seventy 
years, Darling bought out a number of other very 
small renderers and peddlers, in practically all of 
which cases the individuals were usually getting old 
or wanting to get into some other line of work. 
Darling & Company has really been a godsend to 
those in the rendering business who wanted to get 
their money out of their businesses for one reason 
or another. 

"In Chicago in 1920 a group of butchers formed a 
co-operative rendering business and bought out a 
small plant, under the name of the Chicago Butch
ers Calfskin Association. Over the period of the last 
thirty years they have developed a good sized and 
profitable business. 

"Also in Chicago a skin peddler by the name of 
Nick Buecher put some rendering equipment in an 
old cold storage building and went into the render
ing business and over the past fifteen years has 
developed a good sized and profitable business. 

"During the last twenty years several of Darling's 
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drivers in the Chicago area left and went into busi
ness for themselves and now operate three small 
independent rendering plants, one near Kankakee, 
another outside of Aurora and the third outside of 
Elgin. All of them seem to have developed and oper
ated profitably. 

'When Darling went into the glue business the 
steam bone residue was sold as fertilizer and this 
was used for a base for developing in the commer
cial fertilizer field. A small plant was built in Chica
go and in 1920 a large plant was built in East St. 
Louis and which plant has been added to during the 
last period of years. 

"In 1920 the company decided to go into the tal
low and grease cracking business and accordingly 
built a distillation plant in Chicago which business 
has developed during the last thirty years. 

"In the late forties the Cincinnati operations were 
handicapped by having a number of competitors in 
both the dead animal and shop fat businesses, and 
in order to be on an equal competitive basis small 
dead animal plants were purchased in Taylorsville, 
Kentucky, and Marysville, Ohio, and which plants 
have continued operating strictly on dead animal 
tonnage. 

"In Grand Rapids, Michigan, we bought out a 
small renderer in 1931 but immediately an ex-em
ployee built another rendering plant which he oper
ated for a period of fifteen years at which time he 
had made money and wanted to get out of business .· 
and Darling bought him out. 

"Soon after this The Valley Chemical from ·.·· 
Mount Pleasant, Michigan, started operating in the 
Grand Rapids territory and purchased a small ren
derer in Muskegon. 

"At Toledo, after a number of years of operating a 
plant, it was decided to close the rendering oper
ations and ship the material to the Detroit plant. 
Since taking over the Toledo plant the Wayne Soap 
Company of Detroit bought out the~oledo Tallow 
Company and eventually closed that plant and since 
have been transferring their material to the Detroit 
plant. 

"Back in the twenties Darling was offered the 
Wachtel business at Indianapolis, Indiana, at which 
time they operated twelve trucks. We were unable to , 
get together on an agreed price and over a period of·,· 
the last fifteen years Darling has had several further ' 
contacts with reference to their selling out. Since •• 

(continued on page 93) < 
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The Solomon Meat Supply Co. Inc. #7-8 West Washington Market, New 

York City, all of the capital stock o~ which is owned by Louis Solomon 

and Joseph w. Solomon, hereby agrees as an inducement to Herman 

Brand, Inc, to make it a loan in the sum of $2000.00, to be repaid 

in cash or in such merchandise as Herman Brand, Inc. deals in, to 

·deliver all such merchandise made by it to Herman Brand, Inc., same 

to be paid for by Herman Brand, Inc. on a monthly basis in the 

following manner: $100.00 per month·to be applied in reduction 

o~ the individual indebtedness now owing by Louis Solomon, to 

Herman Brand, Inc. and the balances due for such monthly deliv

el'ies to be applied in r·eduction of this:' loan~ 

/I.TTEST ------------------------
Dated, New York City, May 22nd, 192 • 

/ 
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THIS IIIID£H'IURE, malic 111e 12th <Ill)' ol 1\pd l 
8&TWUlf 

DARLING-DELAWARE COMPANY, INC,, a Delaware corporation, 
with offices at 825 Wilson Avenue, Newark, New Jersey, 
successor by merger with ~IW VAN ID~RSTtNE COMPANY, 

•· 1~ 1·~.~ 1n"'o ··-~ '•"- ::~. w 
party oltllt lint part, IIAd 

ChRL A. CAPASSO, residin9 at 
l 'I'raawell Ot•ive, .Old Westbu:ry, New York. 

parly "' tit< • ..,011<1 part, 
Wl'I'NI!.SIIE1'H, that th• !lArty uf ch• first part, In cun>i<l<r.tllon cl 
oNE DOLLAR ana other v<~luable con11ideration 

lawlul money ol 1hc Uni!cd Stat..., to it 

lylnr and btlna:laabl at Lon; Islmld City, in the I!t:ll:'w3h ani COwley of \lUIIIWI, Ciey 
11M Stats of New York, bwndsd a.n!l Qesc.ril:Jai as foll.a.tss 

WJmN!m(l .:1t a point. on till) SO\ltholesterly line of dtJht of way of the LOD;J Iel.aa:! 
111\il.rald Co'npany, whcro is is i,nter!jcctod by t.ly;) division Uno lxltwecn the ~ein 
described F6Y.:i.ses <lrd lArds 'tDl or fctr~Uly of '1'110 S~ Oil ~ of 
NGI York, said division line bein;J defined in a lla.in;ll.l.'Cy lim ugrQ3rent dilted 
AlJ)Ust 31 1905 bebleen Gearqe F • t>ipw:, Walter D. D:Juglaa <U¥1 the Stw1dal:'d Oil 
~ of NUll York, recorda~ in the office of tho Clerk (new l'e!Jillter) of the 
CWnty of Queen~~ in Liber 1383 page 4lll of conve~ on AUgust. lS, 1905, which 
bo3innilJ.J tcint is also 45!1.22 (oet flCIIItl1;rost:crl.y f:nn a po;int in a lino which 
;intorscct!J t:ro southweatarly aide of I!Wiew Avenue, ao feet wii!e at point therein 
distant 925.03 feet. southeasterly fmn the ccrner fOl:llW by tho intarscctl.on of 
tho tiOUt:J\eilat:erlY aide of Orccnpcint Avenuo 140 feet wide, with tho BQUtn.lest.l!ll:'ly 
side of lloViaoi AWIII.IIJ, whan nlWiura'l a1cug said. sou~tet"l,V aide of Rcl1iew A1llill\llaJ 

'l'HUCE alalg ooid division line as defina'l in alxl\IC mcnt.icned agroarent !iOUtl'l 
lB degrees 25 minutes Jl selXliXl5 west U9.93 foot to an ar¥iJle point1 

mua: still o.l.cr'l:l said division lino ..s defined in ooid ~t south 15 
cbjrues 12 minutea 3l ~west 239.74 foot to the nort:hcl:lst;erl.y u.s. 
l'ierhcad an:1 !lu.l.k:head Line ol Newta.n creak as ,awrOIII;d 'aJ the SCC!:UW'Y of 
War on July 22, 19161 

Tlrm:E alarJ the said nol!thellste"l:'ly u.s. Piedwad fllll:l liWJc:l'lead Line cit Newtc.Wn 
Crook the folla.ring two ~ ard clist:a.nces1 

' 1, North 72 ~ ).6 minutes 29.2 seccnls west 430.09 feet. 
2. Narth 50 d1llp:ee8 28 minutea 54 .<t lleCCI'Idll -t l.4J.09 feet, 

'lhBnce north 35 c:klqroes 02 llliJNt:ea lB sec:ooda WiG!: ~57 ,09 foot! 

'lt.ence north 32 degrocll 42 minute~~ 56 f!eCCI':ds WiGt 59.24 foots 

'lltm.:E sout:hllaste"l:'lY alc:n;~ the sout!Msterly lim of the right of '4¥ of the 
Lanil lal.ard IIAil.rCild Colt>anY and alQll3 the a.c of a ciztlle lllwinq a radius of 
2889.93 feet bearitJ;J to t:ba left, a distance of 44<1.3? feet to t.ha point a: 
place of Ul:lilNNING. 



'!'OLJCtl1ur with ;m;l Bubject to illl ~t of Hight of: Way for ingrl.loo 
and l;ltJ:rcl!S au <lcfinoo lind limited in !!eel 416 p 54. , . 4 1~,.. ., . 1(}.")1 

~n. J. JJ .. Uu 
00100 all of tho prcsnieaa conveyed to the party of tho first part by docd ftt:111 
Poc.1hont.ul C'all Qlrporation to Tho van Idorati:le caql!lllY dated Scpta!ber 28, 1955 
iU'1d ~en o:::t:d:lor 6, l95S in Libor 6814 cp 260 am also being part of the 
prCillises convwod to the party of tho firnt part by Vtlril:lue ~ and grants 
!ran Charles A. Alling an:! Sara A. Alling, his wife to 'rt!e van tdcrstiro CQ~pany 
dated OCtoba; l, 1909 lUld :recorded 011 J/ll'IUaEy l0 1 1910 in tiber 1665 cp 230; 
fran the llmerican Agricultural Chelmica1 Cr:rllpany to ~ van tderstine ~Y 
dat:IX! lluaust 18, 1917 and recorded Sept.ari:lar 1, 1917 in Liller 2142 ep 106; 
fran the lcrmican llgricW.tura1 01emicaJ, Ca1Fm1Y to '!he Van Idarstine CCnpany 
datcd JUI'IC 28, 19:19 an:! reo:n-ded Jtme 29, 1929 in Libor 3312 cp 300; and !.otters 
Patant granted by the People of the State of New York to 'lllc Van Idcl::~t:ino 
~Y dated July 20, 1939 ard recorded on lll.lgUst a, 193!1 in L!ber 40?2 cp 173, 

'lbgethcr with W'Xl subject to ta:am and conditions contained in the Letters Patent 
granted by the Pcc;:p1e of tho State of New 'io:i< to 'lllc Vllll Idw::sti.no co., dated 
July 20, 1939 ~ AllgiJSt a, 1939 in tiber 4072 cp 113. 

Together with W'Xl subject to a r:o:rpetl.la.l easata~t ccnt.lined in doW fran tho 
1\merlcan 1\gr:iaul.tural ChQnica1 ~i' to '1'hc Viln Idarstioo CQlptmy dated i\u;Just 
18, 1917 recotded Septarber 1, 1917 in t,iher 2142 cp 106, 

'l'CgCI:hor with and subject to right:l of tho UJr~g !slllnd R<Ulroad C~ to mtintain 
the !lailw.:~y s.iding or spur as the same now exists avor, up:;lll and ~ the 
pranisos. 

Subjoct to such state of fa~:ta aa shewn on survey of 1-bntrose Sw:'\i'laYin\l Co., 
City wxl Lilnd Surwycrs dated Septaltie.r £, 1978, 

Together with and subject to the ternr~ and conditions contained in wtters Patent 
gr4r1ted by the Pecple of the Stata of New Yorlt to the Nll'll York: llert!Sine Oil 
Ccl!\llliiY dated Do'lo.'llber 30, 1863 and recordsd in !look o£ Patents W\llltle:t 39, Pa<p 
l4S, ~par~t of State, Albany, New 'lorlt 

Together with all of its rights to use tl~t; dock pier and/or bullll1ead and water 
front abut:tinq the PTI'!lli~•.•!l alnn.tf ~a.>n Cn><•l.-. 
'ltn."'HER with the benefi ta and st:t>jeet to the t.>~bt 'NW eaaen.mt of right of 
way for ~s of rraintaininq, repo.irino/~ llfllll!l' and <'lect!:'io parer lines 
presently existing under the parcel whid'! is bourdec! W'ld dencrilied as foll(JIISt 
BS!Il!ro at a poillt Ql the southwesterly side of l1eview Avenue, 80 feet wide, 
distllnt 666.61 feot soutroasterly fran the cormr fonMd 'rty the intP.rsection 
of t.he southeasterly side of Greenpoint Avenue, 140 fret willa, with tht> aouth
westarly aide of Revi""' Awnw, and !n:m said b~inninq point, the foll11o11ing 
courseR and distancest 
T!lmCE eouth lS d~'<l!s 31 minutes 47,7 seconds 10est 320,95 fo.:ltl 
'l11EN:E soutll 73 &>qrt.oos 3l minute!:~ 40,9 second.q ~t 7. 03 fe<~t1 
T!IENCE SOUth 16 deqt"<jOS 28 minub•s l9.l lrocon:li; !«1St 21,72 fOOtJ 
'11u;:r.a north 73 dt'9I'Oes 31 minutes 40,9 l!t1COI1da I<O>St 7,81 feet.J 
'l!I!.'N:B south 18 ~ns :n minutes 47.7 &'Calds Wl:'st 18,09 feet; 
'111l'NQJ south 28 deq.roes 59 minub!s JS, 9 s<JCOilCls cast 15,08 f<.>etl 
'UIENCS GOuth 31 dl-'<j're('R 50 minutes 56,9 ~ Wt!St !i,l2 fectl 
to the northeasterly lin<• of t.~,. Long Island Railroad Right of Way1 
'n~FN\2 southoastt!rly alonq said R!liltoad Riqht o! Way lS.IJl fe.•t; 

'.1WICE north 31t'h~•.!l 50 minutes 56,9 socondtl ollSt 12.35 f<>ct; 
'll~ north 14 OOqli"<>S 47 minu~s 30.4 aeeonds t.'ilst 1.39 r.,.,,t, 
'llR1«}: nnr.th ,zq dci;~>.~>s 59 mlnulc.'< 35,!) ,;ucolli:ID \lol<li1t 15.97 f~'l1tl 
'llu.:NCI:l north 74 degroos 44 minutes 29,8 seo:m:ls west 2,94 feet; 
'liJ&IO:l north 14 &1grues 52 minutes l3,8 SL"'OlXiil ~lit 31.64 feet1 
'l,IENCI': !lOUth 75 degr<."f!s 07 minutes ~6.2 ~ OfiBt 4. 34 feet:r 
'll!ENCE north l6 ~ 31 minutl!!l 47,7 aeo::mtls east 321.75 feet to the 
southolust:crly side of l?evi~ Awnue1 
T!ll'N:E .Uon'.l enid aoutln<.est.erly si<lE! of lbvit.\W Allellue north 66 degrees 30 minutes 
29 ~ west 15.05 feet to tlY> point or place of l!EOIMiiNG, 

'.1\:Jg~:~tl'o>r with the rUiht to useJ''RU!iiw.n and repair the t1.t> buildin<Js odj!IQmt 
to said~. s~id buildings b!>inq presently used as control and PQ~nr 
bui.ld~s and shoiin a'l siUW)' of MJnt:.roae Surveying co,, City and L1llrd Su:rveyon~, 
datu<! Januaxy 22, 1919, aubjact to the cbliqation al1d dl.!ty of party of the 8EOCDnd 
part;, it:e s~s and 48Riqns to PtiY for all oosts of minl:.aini119, repairin9 
ard Ulilii'II;J said buildif198, inelu:!inq expenses of lfliY ki:ld such as but not limited 
to xeal estate taxes, asses!llll!nts, rep.Urs and curi11<1 violal:iona for as 10119 u 
t.ha easemmt tor pcwr and -r linns is in existallCil!. '!he !illiSel!IN'It herein 

contaill!d is i.ndepet¥!ent ot t:h" ~t in the prior paragraph aboVe. 



TOG£1HER with all rlcht, tltle and inter!HI, II any, o1 the party olthe &rot pan In a1><l tu 1111)' alr""l.l and 

r<>Uia ahuU!nr tho above described prendae$ In th" crnltr Untl thereof, 

TOG£I'HEa with tho awurl<llam:oi ""'' ail the ~••• am.l riJ!hto ~f !IK p;ny of the 1\ut pnt in IUld to 
JO!dpremlm, 

TO HAVE AHD TO liOIJ) tbo prmll"'• hcr~ln grant01! unU> lhe party of the IOCOnd par1, 1ht hein or 
,_ and wlcna of tbe parly of tbe mond pan lonver. 

' ~ .. 

.AM) tho party "£ tho lint part CD'Itnanll that !he party ol the firet port !lao not dono or aulf•red anythlnc 

whtrtb1 the wd premiKl hue been ln~ntbmd In any way wlllllev~. tl<Upl •• aforaald, 

AND U1< party of tbe lin! J>art, in Q.IIUJ~illnoc with S«tlon 13 of the Uen t.&w, cov-1114 that lht pat11 ot 
the lint Jlllrt will re<tlve the eooJidmtkm for tills con\'tyancc a•><i wlll bold !he tlpt to rteelve •uch consid· 
cmllua •• a tr!UI flUid 10 0.. -pfllicd Arll for tho f>Urptl"" ol paylni tht <m1 ol the lmpro¥<Bitlll and will '~>Pill 
the same llrlt to the JII}'Jtllnt ollhe Cllll ul the lmprovCilltnl before utlng any part. <If til& toW ollie wm lor 
any ulhor purpo<e. 

'The word "p>llly" mall t... oonAII'Ued .. II it ,.,.4 "portle.!'' whcnc••r tllo IICnoe cf thl• illlleRI"ro .., ""!llina. 

1M WI1M!.lll WHI.JI&OF, the j>Uif 111 the ftral pan ba duly ucclllell ihi• deed lltt day and yar fint llocve 
wrlttea. 



JT411 010 IIIW JOII, COVIIh' 01' 
101 11'ATI 010 IIIW fOil, CO!flm' 011 ... 

0111he dl7 of 
peiJGIIIIIIy Clll1ll 

i9 , belono me 0.. the day of 
permnally....,.. 

19 1 belorc me 

lNC, 

........ 101M :Oitllfl lOU ..... Oi 11M UDUW'VUU . 

-~ 11/E 11'/U GUARAN'fEE WMJ'ANT 

II 

.. , 
On tho doy ol 19 , befafl: >110 
per&DII411y <ame 
tu mt known, whn, b<lng_by me duly awom. did~ and 
oay !hat he ruldu at No. 

; 
!hal be Ia lho 

of , lbe "'>fJlOtlltfO!I tl<Kribed 
In ond which ·~=•It<! tho lotiOplng lntlrumcnt;tbat he 
know& the •eal ot Mi4 <:otpofllliOIIJ llat the ..al t.flbrcd 
to Jllid lnstrtlllll!lll is 1udo COfWtale ICSIJ thst It WU "" 
aflixed by 11rdet or the lloatd ol dlreclOn of oald corpora· 
lion, al!d that be lllpc:l h - lhcrelll by like Onler. 

IBCTIOH 2 
11-0C5 312 
wr 272 and 280 
COUHTI Ql TOWN Queen~~ 



Exhibit KK 





.,. •' ~ ' ' < ")0, 

~~-f·~-~~.:\',P.~ ... ~~~n~; ,.E-~ ~-1~ 1 ?-~H"r:_ l"t'~~.k; tJ;-.:t,~ tJ. nof't11>A't~y ~:·:tl~ ~1~·~r_g: :~$\.~\,':'!- b<O'b~:~:~~-:-~ 1·t'(~,.;--

-.i;;j>!l:2"i!t,!ftf<.!li'"-";"'tt('!C··-"~;~f;:;~cf.:."t'~ -fl.n~~ ~wl\f:.·t:v. il.e'!(RJ; •. ~lfl.cc .. ~'IJJ";:f::n~rtJJi .·C f ~!!!at. ,."t:':\~~~.Sl mt.rg., !.1.!"/IA:-...._.. . 
";"'; " h " ... ~ • • "' 

'· 
'll<,l't "1' 1'1. ]'IQ\Igl~ 1\nrl Q-!'lo,r:;;4 r~ Pip~!' h:-: 

?:·f.n:·" r·r"'"11~-t5M .. ~ur.~~!~~ ~-·~t~:,:!:l-, 
--""'w, ;,.>-·--~""' .~·-~ -""~'"'·'·'•'---..'"'-· 

r r1:it-'tll ro.<!d:-~nnins 'it:Jf.r)Sa t,.M .. I·r"lmsn:!; 
. ~ 

' 



·~ --
·-···:>. ""' ...... -----· 

Or' tl"' :S~itl l'l"·"l! .. c>=>::! in t:F ~il:J.f<l"l ll.nti h"l.V~ cii:l'<:t'~ t"l:;;ht,t·~l,_<l~fl¥~~-::'!:JHt 
'11: 

·-- -~1-il<l-l'iii.,.~~~;&:t ·w.~--ii~rti t• ~- -~'-'11~11''. :. ·1!:'t ~:n.""1.1 'llli"~4-~ ~r{JO·/ the. 

-.~,:~~ .. :.-.:.=~~~ .. -~.A·~~<St··~if-l?~o-:-1.~~!~+1''!'<!!+1'ril'llt ~>-mn~_n.,..,.·.·l"!l[·;;;;·"'l'!i~--:'ll·r.-·•~·~·r..,nh"'"Wlnt't'l'!!"""~ 

th~J.. ~W".l;.~r D .• Do·~;;;l.:~~ r;.n•l G>!e~.;~ .. if • . ?iP~- ~~.,_,a .. r J,t"';a.:j.,,rt.i'le 

'lllfiU.J"<i.l':lt 1:.~1'1 ti'tl"' t..,. "'at·;i ::t"!>··t~t.·!; 

Bi ~~-~; P:l.l·"ll'• 

G~j::ir'tz"' P. 'Pi~~,.:: 

Gr~~ l'l. ?i1~>r ...: .... -:::ft..?'/ 

t..l'li,4 ~~v""th;.,,""~: .. of: AIJ,~. f!!t. b't :U:" 

mft I·"rfirn'<ti.ly ,;~. '!i.l'ui "'ii ""'r<!'Jd ~orG~ ?, P:1i;~r}·l1~}·:ti~~.f-~• 

'-~~~:;.Ji~r:r~·!··:v~~~·''~!?}~~:~,:,~.· 
flnl~' >\GkT11\'~l·•rl ,;~d to ~·.· • -~-i~~-~~.~~~~~::~~~' 

;>~.~;;.\~~
··a..~ 

ta.r: ·"'""' ·riti'I'I•o s.e.s t1i:.lt~1rr .::...,, . 

.,,..,,,.. ~'"'" Jh;:t'ttn' ·l}:J. ··l)JI!i;tg~lif"·:•I!.Xtu:'u."'" 
., ... 

·:··"-··'·· 



:A l"tln:u· :<> • .B~r,Wlunn, 

·Not.~ Pt.l"bli?~c 

'" ,ll'"•,'·~•·,~~~"''":;._<;:,,'i>~~~J"''"~•,' ::, _;:" .",,·,~~-~.-,.. :''<":w " 
._,~:..c.--,...:-- wkrio7'fll!d-.imta"or pi'!>ora or -1\~d~ 

;:"; ;\'~ ·..;\: .... ;,. ~t-· -·~" · .•. ·~· .,:-.:!'•:::--'··· ;,\ ,.. .~ 

·=~~~~7~:~;~~: 

.~4.~....;...., \: .... i:.,.~· •. ;p.: 
.:4"':·· •. , . 

. ~.~. ::;1 ~~~ ,, .... 



Exhibit LL 



SEARCHLIGHT FOR TITANIC TOO LATE: Owners Put Off Getting Needed ... 
Chicago Daily Tribune (1872-1922); Apr 21, 1912; 
ProQuest Historical Newspapers: Chicago Tribune (1849-1989) 

l~g~·-3 ________________ ~ 

I SEARCHLIGHT FOR 
TITANIC TOO LATE 

Owners Put Off Getting Need
ed Accessory Until Vessel 

~ Wout(l Reach New York. 

7 WOi1IEN RELATE STORIES 

ME'!. Waiter D. Douglo.s, the tlr.st of tbe 
'l'Uanlo's &I'!'Vi\'ors to ren.ch Chicago, nrrlvod 
here yesterday a.t'ternoon at 2 o'clock. ~r:.. 
Douglas Is tho wldow ot' \'\ralter D. Dougles 
ot lllnncn.polls, who waH on& or the men 
who stayed bchintl when th~:~; T1tn.nJc'3 lit'e· 
boats were lo.uuched, and a eoueln ot' James 
H. Douglas, 4830 \V-oodlo.wn a.venuo. Her 
hwb&nd was o. director of the Quo.ker Oo.ts 
company, and wlt.h her was prominent in 
M!nneapoU:. :sof;!et)', 

Mn. Douglas told her brother~tn-law, 
George 0. Dousla.s ot Cednr Rapids, Ia., a. 
party of tdend:s t'rorn Cedar Rnplds, Mlnn .• 
ud- St. Pa.ul. nn4 her- Chlcn.go rel:..tlvots. that 
21he was physically wen, but stlU uno.ble to 
l!itOp thtnktng ot the 'horrors ot the disaster. 

Blo.mes Ismay for Wreck. 
Mrs. Douglas was ln the sa.me lifeboat 

W1th ).(rs. Arthur RYerson of Phtladelphla, 
formerlY ot Chicago, who also lost her hu::~- j 
band. Mrs. Douglas expects to be co.tled to 
teaUty before the senate lnvestisa.tins com-

• mlttee o.s to her knowledge ot eondltlons on 
ho&.rd the. Tlt~nlc~ 

Sbe thought J. Bruce Ismn.y· v.•as, In part. 
responsible :tor the dlsa.&ter to the Ttta.ntc. 
She told her brother-J:n .. la:w that :&tr. l.emay 
bad ordered tho e:peed of the \"e£Sel incre&9ed 
when he tea.rned it was in the neighborhood 
ot lee berga. :&trs. Douglas' brOther-lnr-.la.w 
telated her story. · 

•• Ever)""lttody knew -v.·e "Q.•ere ne.a.r Ice bel"g8 
bMaW!e 1t grew so cold," she said. u The
Mcond omcer told me later thai:. we had 
struck \"'ba.t he called a • gro~li!r: a be,rg 
lrlnB' Un.de.r the surface •. bue 50 ·erose: to the 
top that In p&rfeel:.lY':~ elea.r weather lt could 

1 be aecn ahead;. 

. 'Says He rncrea•e.d Spe.ed. 
.. On Sunday betore the. night c-r the Wreck 

Mnr. Ryerson &JJ.d I "Wer-e:-wa.rktng on the up
per deck..' Ejhetold.~e isho hac!' m~tl\tr. ismay 
a.nd. t.bo.t he he.d ba.n.ded"her a. Ma.rco.c:lgrB.m 
Which. shG liri.d" not i-e.a.Ct: · · 1 · ' · ;··· · 

::~~~"Yfba.t do~sltshow r Mrs. :a:rerson asked 

"'I hfl.\"e Just had. wo:-d that we arC fn the 1 

te~ ~erga: ha a.c.s,.,,.ered. · · ·: . j 
Of <:our:!e )'OU a.re- g'OJng to slow down?' 

:lira, Ryerson ~ald. 
.. • 0, no,• l.Ir. I5may· said,· • ~-o are G'Olng 

. ~·put on ·two Dl.ore boilers .:s.nd get out or 

"Tbe dO.)l before the WTeck,'' ].frs. DougJu 
continued, .. I was walking on the upper 
deck With Mr. Douglas. "\Ye saw one of the 
Bhlp"a oren- letting. do-n-n. a. huckoet. over 1he 
l!llde and w& EStopp(.'(]. to watch hJni. \Ve .$a,w 

. he ~na trying to get n. buekettul 01t Uie ocean
'W&ter: Jn order to test the temperature. I 
lH.ned. over to l\"atch. the Uttle b>ucket at the 
end ot tho long line. · 

·Test the Ocean Water 
T"' Th& bucket never reached t~e ocean. 

he man pulled Jt u:P empt);. Then he took 
~8 bucket to the wa.ter"l!ipe on deck; turned 

1~1 ~he water there. and filled Jt with the 
P s 'Wa.ter. lie put the thermometer in 

the bUcket ot ship's water to get the tem
!~ro.ture. He never .got the temperature of 
o.ue oce.an l\"ate~ 
. •• I a.aked ltr .. Dougtns It he ho.d aeen. lt 
~d :tt. we ought not to tell, hut he ::~a.1d lt 
~-n t !hatter and nothing waa &a..ld a. bout lt."• 

-etrrr:'e Douglas, Mrs. Dougla.s' brotb~r
:·la.~ .. Bald th.at sho had told her story to 

1 
enatora Smith and Newlnnds ot. the senate 

:;e.~t18U:Ung committee. Tbey told her tha.t 
n.t •be reported was Important. nnd ahe 

a&reec! to return o.nd testlt.y before the 
CODUnlttea whenever ahe might be wanted. 

~ · Told to ~·Shut Up." 
to~r•. Douglas sald nn oHicer In the lifeboat 
.. Th her to •• Bhut up" when she crted out 

, •. e 'l'"ltanlc Is ::!inking." • 
ll.r,bThe man wa"s perrecUy right, .. said M.re. 

ll'la.,. "W"llen ~.san.· the boat go down I 
~-~t~a o.ut. tmpulsh.-el)·. The ottlcer had pr.o
t:b. ded hfm:self ~·lth blue light. torches nnd 
.~se brought the Ca.rpathJ.a. to us tirat. 

· ·. •to 1 did: not want to leave m)" husband. \'•e 
· lh od on the opposite Hlde to that on which 

& boat tv as settling. They were pJaclng the 
~~P_!e tn the bo:1ts on the Other side. I was 
lodfd"to get Into one or the ~nurgency boau. 

11 • not.~·ant \Valter_to $ta)·. but hesald: 
... ~ lnU:!It_he a man: and remR.Incd." 

• .- ll<>ll(~ W!Oi &<:OOmP.anleJ! !»'. Jl(r. JU>4 

Mrs . .John P. Snyd"'r- of Mlnnea.-poll~A l\Ir. 
Snyder eald when he o.nd hls wire \Vi!:!re or~ 
dered: into o. liteboat tbey BUppo.sed· It a pre. 
cautlona.r)o~ -me&.sure a.do-ptedlb:o- the Bhip·s of
fleers which the)• woul~ h-ave to obey, al
though it seemed unnece:ssar)~. 

Duluth Woman Tells Story. 
M.lss Constance "\VIllard ot Duluth. !\-finn . .; 

who lett tho Tttantc twenty minutes before 
the vessel ..ank, ar-rl,.·ed· il\ Chicago durlns 
th-e day over the Lake Store- limited. 

u One aubject talked o! a.tt.er we ·were- on 
board the- carpa.thia," she said, " ""'"aic' the 
ta.ot the ~tanic had no searchUsht. Tbe 
crew said that It had been the intention at 
the owners to equip the vessel with n. :~~earch
llght a.fter its arriYal in New York. 

•• When I reached the deek at.t~r the coi
llaion. the c.rew were getting the boa.ta read,. 
to 'tower. and many ot t.he women t>.·ere run
ning a.bout tlooking for thelr husbands a.nd 
children. The women were being p~ced- In 
the boat..5. a.c~ t-wo nlen took hold at me and 
almost DUahed me lnto a. bca.t. I ~:l.dl not ap.. 
tlrecla.te the danger o.nd I struggled until 
tbey-relen.sed me. 

.. • Do not waste thne~ let her go lf she will 
"DOt get tn~o' nn otrlcer Ba!d. T hurtied back to 
my c.aJbfn again and went tram ea.bin to 
cabin. looklng tor my frleQ.ds, but eould not 
find! them. .A ltttl& EngUsh. giri about ~ 
:~~~~ ~~ ran· up to me and threw he-r arms 

Hurries Aboard a Boat. 
""' 0, .I o.m• all alone,• ehe- sobbed., • -won•t 

l~au let me go with you? ' I then bega.n to 
realtze th~ real du.nS"er and saw that all but. 
two ot the boat& had· been lowet"ed. Some 
men called to us .. and ~·o- hl!rrled to wh~re 
they l\"eT'e loa41n8' a boat. All the -women 
ho.d been provicled with Ufe belts. Aa the 
men Ut.ted us into ths boa.t they amfl-ed at 
us and told us to be brave. The night was 
cold and tbe m-en n.•ho wel'e Btandtng a.bout, 
eupecle.lly the sttera•e pa.SS"e.nge-rs. looked 
ehilled. "but the men who· were helpJng the 
women tntotheboa.tsseemt~dttrer~t. Even 
whne th.ey amtled at us gt"tiO.t beads ot p~
spLratlo:n stood out on thetr fore-h-eads. 

.. I never wm fOI"]let an. incident. that oc .. 
curred Just as we wero about to be lowered 
Into the wat-er. I bad just. beoen lltled -into 
tho boat and was st!llsta.nding, when a t.or
elgner rushed· up to the rdd~ ot the \·~Sael 
and ho.ld;(ng out a. bundle In his a.rm91 cried 
with teB.f$ running down his !ace: 

:Begs Her t<> Take Child. 
•• o. plea.2e. kind lad)·. won't :1-·ou s:a~e m,r 

Uttle gt,rl. mY "ba.oby. For my.s&l"! It Is no dlf-
1erence. but please, Ple-a.se take the UtUe 
one.• Ot course, I took the chUd. M-oSt. 
l\-om-en were com-pelled to stand In the" boats 
because the)·. o.ll wore the Ut.ebetta, wh.lch 
mado It almost lm'P~stble to sit do""'·n\ 

•• In our boat there wer& .eeven. tnen. about 
twenty women, Rnd se ... ·eral chtld.ren. The 
11.tght "":-as- dark. Twe:ntY1 mln\J1es after 
lea.ving the Titanic we heard. an exploeton 
n.nd the ... ·ee5el appeared to epUt tn two and 
sa.ntc.. The-nr a fore.1811· woma.n. ih our- boat 
b-egan singing o. h)•mn, and we all joined. 
although tew knew the words. AU around WI 

n.·e heard cr);ng one! sobbin-g t.or pethap11 

three. minutes. · 

Left Husband _on Boat. 
l\frs. ·w. ~ . .M:lnahan n.nd daughter-, ·l.lls~ 

Daisy Mtna.han, ot ,G~en Bo.)-. "\Yls .• sur
-,;tvors or the •.t;ttnnledlsa.s_tcr, J)O.seed th.rougl: 
Chicago in the evening on their ""''ay home 
They stop-ped o.t th.e Hotel ,La ,Sa.l!e tor se ... -. 
~ral hOUrs. ' · 

;l)r. w. & :Mina.ba.n, .tho husband a.n4 fa-

th~r. went down with the :::hip arter Plncin~ 
hls wHe and dau.ghtC'r In .a Hrahoa.t n.nct tcH
tng them he ""n-·oulct 1'ollow on a later boat. 

.. It'·s. simp.]~· too terr~bl~ c\·en to ·thtnk 
about, let alone speaJt or." she tall.! rrtt::nds 
who met her at the hOtel, •• and I ·w1111 not 
attempt It. \\ .. e beltcvcd the doctor would 
tallow UB and m~et u.s and now he's gone 
!orever ~·Jth those other brave men:· 

They lert on a late train tor theh· home. 
Some Chicagoans do r..ot know yet whether 

· their reln.th·es were Raved by the Carpathia 
or n'Jt. · Edward !\la.ni(1n, who ll\·es at 18-l.S 

i !(~~~~~n lw~~:n:~r~:::t~~a.~~~:. ~:;t~~c~~~~ 
' Ireland, is on her way t.o Chicago or ly1ng 

two mnes de-ep ott the NewFoundland banks. 
IDss Manion h~ benn r~ported in both the 

llct ot 1!5Urvivcrs and the li.!Jt ot lo:!!L Her 
brother telegraphed. tqe New. York offlces 
cf the "\\~hit& Star company on FridaY to eet
tle his fears, but•hC"hrid-"no reply t'rom the:ra. 
at a. late hour y-esterd.o.Y~ 

••It Is bard to Bit here. and wait, nearly & 

week: a!ter the Tita.nlc went down a.nd not 
know 1\'hether she Is all~e or deo.d." ).!r. 
lw!anton 11aid. •• It may be she has ,.·[red me 
a..nd the: mest:e.ge !ailed to .reach me." 

Another Chicngoan Still Fears. 
Another Chicagoan. 'wbo can. neither t"e-:_ 

jotce ·~_OI.: mo~r:n._ but .~u_:; .. ~~~--t·o ~now, Ls 
. u1o.u; .,, &~.::~o;u, ..: ~ • ._,.... ... •• ..... -, ..... -~ .................... v.:o. c.•..:-

1 nue, SoUth Chicago. She hopes that o. Phillp 

1 
Senn who v.-as reportE:d Eavcd is her n~ph-

1 ew from Gesln:;er .. Gerrean)\ but $he has 
no word !rom New York. 

Ed ward L. Ryerson Jr., SS Banks IStre ct. a 
~ephew at :\Irs . .Arthur Ryerson ot. PhHadE:J
phla, is e::.:pected to return to Chica8o ~Ion
day or 'l'uesday. He Is no~·· -,.,·tth :\Irs. Ryer
s.on and her children i~ :Sew York. lt is not 
known whether :Mrs. Ryers-on w1ll Visit her 
former home in Chicngc or go on to her rut .. 
dence in Philadelphia. W'ith the three chil
dren who lost their tather. 

Nana Harper, the 6 year old daoghter of 
Dr . .John H:a.rper. who was on h1a: v.•ay to 
Chleago to 1Jreo.ch at the l'tioody church. Will 
return to- England w11bout coming on to 
Chicago. She i5 in charge of Miss .Je.sale 
Leitch. who wa~ !'Q9Cued w1th her. Tho 
Rev. En.-Jne ~-oole)~, as5lstant pastor at. 
the :uoody c.hurch, ls wJth them nt tbe Marr-
battan hotel ln New York. · 

Tells_ Miss Leitch'& story. 
.A letter t.ro-m Dr. Wooley to ..t\... F. Gaylord • 

chairman ot. tbe e::r.ecutive committee ot the 
J,1:ood)' church, give-A ":\!ts.s L~ttch's o.ccount 
ot. the night whE-n l)r. Harper was lost. Dr. 
\Yooley writes that Nana did not know he!' 
father n.·as dead UQ.tU 11he arrived• In New 
York on the Carpathia. 

.. ~I.t.ss Leitch.," be wrltes, •• hadl only the 
clothes she wore, ho.d sa.vcd li.o money or 
vo.Iuabte9, and! IittJC :::-\ana., taken as ste had 
been trom her berth at midnight. had onty 
her Uttle ntghtgo-~-n. and blanket v.·rap-per, 
around. n.·h!ch J.Ifss Leitch had "-rapped her 
own cloak. .A -,.,·oman sto.r.di:ng by· tn:.aisted 
on thi-owlnor a hea.v~· ull!!ter O'l.'er M\Qs Leitch 
which she had brougbt to the Pier_ tor that 
purpos~. ' They had no stateroom ori the 
Carpathlo. a.nd tad zta)"ei!l nJght EUJ.d day 
In 8. corner ot. the libr.a.ry !' . 

The t:oUowtng is Mls5 LeUcb'Jii account in 
brle(; · ' 

"About midnight Mr. Harper <;am.e to our 
staterOom' Rnd ·tOld ··lis "thS.t" the Ye.ssel had 
struck an Iceberg. While I n.·as dressing 
he went to learn further partJculara. and re .. 
turned to· say that the order had been given 
to .put on the U!e bells. We did. &:o. and, 
picking up Nana tn his arms. he took h-er 
\II> to tlu~. · du:k. There Ul• w~cA we.c-e ~ 
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de-red to the UJ>J"K:l" deck. 1 hnd to climb a 
vertical Iron ladc1er. a.nd ~1t-- Harper brought 
Nana nfter me up the ladder. and the men at 
the top lift!:d her up to me- .again . 

"Th<>rc was no opportunity for farewell. 
and. in tact. even then we did not realize the 
danger'. as we were assur-ed D.sa.ln. n.nd asnln 
that the. ''Cssel could not slnk. that the 
Olympic would be along-side at any minute. 
n.nd that.a•he women and cblldrct:L. were to 
be put Into the beats first nnd the men to 
tol1ow. a.nd that there were boats .sutl'iclent 
for an, Our boat "·as wen mnnned-lt 'Wa1 
the eleventh to len ... ·e the- vessel. 

.. Alter n.bout bnH ti.n hour the. T:l.tanlc.went 
down. We were about a...~Ue away. 

Took Another Vessel. 

John J.IcCa.rthy, .J.G34 "\"\"'a.llace street. re
ceived .a telegram from Ne"R· York ycsterda~ 
atatin~ that hts :!;ifiter. Cath~1·inc :l-IcCa.rth)', 
who he believed had ~ailed !rom Ireland or. 
the T1tn.nt~. reached l'\ew York Monday' ·or: 
o.nothor ... -e~set. · · 

Miss Cn.therine "lt-IcC'..-own. ~l:!tCr of Mrs. 
Thomas ~cDermott, S:M1. "North A:!!hlan~ 
avenue. n. Chicagoan who ha.cl been spendtns 
some tnonlh3 in Ireland and who ttus t.ring
ln~ back her nJ!i!ce. l\tisa .Annis :McGown ol 

1 Coun~y },~yo~ w~ clrownQ-d. .Annlo wu 
; })J.o..;r..>.:t..l Ul) UJ" I.U~ '-U-:1: }.IU.l.Ull-

• ].:Irs. Ida .lliDpnch. -wi:te or L.A. Rippaeh. 
, .a.nd hE:r daughte:, .Gertrude~ are expected 

back in .Chicago .either Monday or Tuesao.y. 
· TheY az:e now in New York 1n "'"'lnPB.IlY with 
; lo-!r. Hlppa.ch, who wlll -bring them back. to 

! th],;~a.h~~~i;:!~o~~e~~~sr~~~ter or .l\Irs . 

\ ~=~r~~:~ :!a~~~c~:!t ~~r:·~~~ n~~~~ !~ 
! ChtcS:go tor some time. la-Irs. ?tfnrlon SmJth~ 

I 
daughter of "\VUUam Haines. 8900 Lake ave
nue, ls not e:x-pected to visit ChicagO bet.ore 
the mlddlo at t.he summer . 

I 
Chicagoans Mourned as Dead. 

Mr. ·Kenyon Is on t.ho.llst o-r Chlcc.goa.cs or 
rclatho-es of Chlcag<t:Lns who are mourQ.ed RS 

dead. Others are: 
A;rtbur Ryerson. Fhlladelphla.. form.erl:r of Chi .. 

ca.go ts.na uncl4 of Edwe.rd L. :Ry-eriiC'n :tr. 
. MJ 111 Allee- T~h, Edlnburcb, scotLand,. .!1ter 
of Arthur 8. Toucbo 62ti :North Ccn.traJ &Tenue, 
A.uaLin. . 

Ed'!!.:d~~ ~~=~ I~fe~ir:.a~bt.~r of ~he late 

n:.w-ln .l •. Lew}·.· jewe_ler: G~2S South Park aT&

~. C'Wnch Sm1th, br0tber•1n-Ja.w ~ Noleoa. L. 
Barnce:. 22 :t:;:n.:,t on:a'rlo street. 

Clarence- Moo-re, ronnulj or Chl~o. bua'band:or 
the tormer !\.llsl!l ~ybelle s-a.··ttt. 4D.ughter ot' E. c. 
s,..·tfl. 

Ge-rtm Dablb~J""Jt. Stockholm. Sweden. oe.!ster of 
M.J.n SignA. Dablbei-g, 1580 Cnl:~met &\"ft"IUe. • 

.John Burke-, :)f.a.J')· Burke, ~Uss Cath<'orln-e. Burke 
ot St. Loula, retoU,.·es ot: l.Uo~~!J ll<elen McH.ugb.l:ilJOD 
Cornell avenue. 

:l.[r,s, Almd P;~ulson onl. four chtld:reft, "\'ll'Ue- a.nd 
c"h11d~ ot Nel• Po.ultJOn.' T54 ToW'C.IIend 8treet, 

,lase-ph Fole-Y. County Wexrore, Ireland, brotber 
of Thoma.e Fol<ey, 316'i Harrt~n _etre:et. and 1\,cJ:I:o"
lo.s Foley. FarUetb. and I...a.ke strc.e~. 

J. Hugo R~. couF.n ot H. H. PetTY, 0015 Ot-m
roerel.a.l av"'n~e. Sou~ Chicago, 
A~ A. Stt:w&l't of !'..·•w Yo.rk. !a"tlher· ot. Mrs. Oren 

TAN. ~ Oeda.r ~t~t. . . . . 
M.rt'. E. R. West. &llllet" ot Al'l~rEIW L&nsen, Bi-4(1 

"·.a.ba.nsLa. a. ... ·ecue, and hoe,. two eblldren. P:rlc and 
Ken.e. . . . 

01"1\"er J.ty"hrl"can, nll~hEow ~ ~olm $elson. 6Gtll 
Lanln. street.. . • . . - . . . 

T.homaa Con.U..n, brother or Mlee 1a1&.ry CoDUJl. 
~lD Pr.a.:~Ie. &\·enue. ~ · 

Henry _D. Ha..n1:J, D¥Pbew-o~ Mr•:: Yetta. &tae~ 

I 
whO!S'9 b.u.sboind b .mallager or tll~ ~t::IJ. t!lM.ter, 

·. chlca.go ministers· in pra.cttca.JJy all th.,. 

·c~-~r~_!l~~ :-·~~~.?;each sC~~~~ ~!1~.:1-: .1!!. mem-
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--.. •wr• v,. ... ...,.~,.,. • .,.., •- ..... - .,.. __ ""--..... ~ --

qudnted with the handwriting of such hotary l'ubl1c, and v~;r1ly bel1ev~ t-hat th~ s1gr:atu:e to 

said deposition or certificate of proof or ackr.cwltdgmer;t is genuine • .t;., i.;,i,.;'n..:."':.t .: .• .:"~:.~F, 

r have llereunto set my hand and affixed the ual of the said Court and County. t.he 2'i' th day 

ot August l9l7. 
(1. s. ) 

mitred and compared the t'orsg.oing with the or1g1:r.al Sephmbn 1 •• lill?,. a~ 10 ..... 2 .H ;,:. 

and indexed under Section 4 .Block 2?9 em th@ LJ;:;A 1'j4p of t~~ounty o_,t ',uel?in& • 

R•=~'!t 'he request of lleard, ;.bbot t &--~ '~ ~~1be;[y/;;t ~~ -::1f: • Clerk. 

li427 •. 



~- -·. ·~ ~·~~ ~., u• ~ 11 ., l J.l."Sl;. pllrt l:i.<'!"¢1l1! t.r;J l.'Ul1r.ln;' 

ui' the ~·.ort.tllwsterlf' botUldary lhle of said premis~e 
ao <lotyoyed 15.07 1'eot to a po1rn, two 

sout.b.eastarly from se1d la11t oou.rse !!I~'Wsured or. a Une o.t. r.l.§nt a:nclea tl:uweto: and run
\ ing \.htt:ce tlort.hceoterly on a 1' .tl> " r 11 1 • 1 

feet 

"' tl .,.a J e ~o t <o 1'11:st. ecuxae end alwaya two feet J!IOl.ft.h-

vasterly therefrom 221.82 feet more or le~& to tl~ su1d ~ettre line of tho right of way of the 

Lor.e Island Railroad: and. rurn il:g t.llc.tot northlresterly along tb.o said oentre line of odd rail• 

way two i'oet. more or le1.1s,, to tile pob1t or 3}11.\oQ of beg1nr.1.ng: subJect, ilwevr::r, to the l'igh.t 

if any,, ol' the Lor:g Islami Railroad Coll\PMr.y t~ sc.~eb. or aaid premises as is MW oooupied by 

it. 'l'uc.:.:,...ra Ttith a p$1'1Hltual r1~ht., privilese lltid e?set:tent t.o party of the second part.- its 

suoeQssora aud assigns forever,. for purposes of au~port1~ any buildin&a• tenc$ or other struc

ture now or hereafter to be built upon lund of party or th.e se9ond part. to construct a~d 

maintain foulldat.ior.s •. pl.ers or other. subetruoturee below ersde upon a at:rip of lar:d six teet 1n 

width, ex;;er.di:ng from the eoutl:tweaterly line of premises above oonveyed and said line prolo:nsou 

to the llulkhead line of l:~tortm Creek:l the ncrtltweste.dy boundary line of said ot.rip beill€; tht 

rortiwesterly boundary Hr:e of a .strip of ltmd this day1 , by' d~;~ed of evet. da:te, c0117oysd by 

party of tile second part to party of -::nc f .!.rat. pert: a7ld tb.e southeasterly bol.IXIda:ry lin.e there

of being paral:d to and sL"t feet eoutheesterly from said northwesterly bou;r.dary li.ne. ::lu.cb. 

ric:ht,, i,:lr1vilsEe and eas.emer,t to b¢ exercisd. u.r,d such t'our:W.Ucns to bl!l ~aYst.ructed 1n emch 

lllanner as not to interfere with th.e u.se cf tile railroad sidiq~ new en tho property at tb.a 

party of -,.he r1rs1:. part,, nor tile buUd!.r.co now tJ:tacted t!J.ereot~o 'iiJG.t.J:.W...'<. with the apptn"t.enano•s 

vnd all 't.lle ... st.e "'" r.n:d risht.a of 't.he :party of tll.e first. part b~ and to said premises. 'l'u l!Alf:.: 

.. , .. ,_ '.!:1.> i:li..ll.:D, th~: prern.isea l:lerein gra<1ted unto tile party o:t' the aae~1r.d part. its suco>el'HlQt"S n:d 

19428. 

thousand nine 

County, L.r.1 

in cor.a1deration of tb.e sum of 'J:Ll- J.A;.L.....-.-~ .. 
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&uprtmt C!tnurt 
OF THE STATE oF NEw YoRK 

APPELLATE DIVISION-SECOND DEPARTMENT. 

THE AMERICAN AGRICULTURAL 

CHEMICAL CoMPANY, 

Plaintiff, 
against 

PocAHONTAS CoAL CoRPORATioN, 

Defendant. 

Statement Under Rule 234 

This is a submission, pursuant to Sections 546-
548 of the Civil Practice .Act, of a controversy 
which has arisen between the above-named par
ties. The case and submission and affidavit on sub
mission were filed in the office of the Clerk of the 
County of Kings on September 7, 1938. The plain
tiff is a Delaware corporation, authorized to do 
business in the State of New York. The defendant 
is a New York corporation. The attorneys for 
the plaintiff are Sullivan & Cromwell, and the at
torneys for the defendant are H. R. Hawthorne 
and F. A. Doocey. There has been no change of 
parties or attorneys. 

1 

2 

3 



4 
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SUPREME COURT OF THE STATE 
OF XEW' YORK 

APPELLATE DIVISION-SECOND DEPAIITMENT 

TIIE AMERICAN AGRICULTURAL 

CHEMICAL CoMPANY, 

PlainHff, 

against 

5 PooA.HoNTA.S CoAL CoRPORATION, 

Defettdat&t. 

Controversy Submitted Under Sections 546,547 
and 548 of the Civil Practice Act 

STIPULATION OF ADMITTED FACTS. 

The above named })laintiff and dofendnnt do 
hereby agree upon the following factK upon 

6 which this controversy between them dopcnds 
and hereby submit the same to the Court for 
decision: 

1. The plaintiff is a corporation duly organized 
and existing under and by virtue of the laws of 
the State of Delaware and authorized to do busi· 
ness in the State of New York. 

2. Defendant, Pocahontas Coal Corporation, is 
a corporation duly organized and existing under 
the laws of the State of New York. Defendant 
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Controversy Submitted Under Sections 546, 547 7 
and 548 of the Civil Practice Act 

was incorporated under the name of Avers Fuel 
Company, Inc. on July 19, 1937, to purchase some 
of the assets of Avers Fuel Corporation, a domes· 
tic corporation. 

3. By deed dated August 7, 1905 (recorded in 
the office of the Clerk of the County of Queens, 
Liber No. 1383, Page 423 of Conveyances, on 
August 15, 1905), plaintiff's predecessor in title, 
The American Agricultural Chemical Co., a Con- 8 
necticut corporation, acquired title to a parcel of 
land approximately rectangular in shape, situ· 
ated between Newtown Creek and Review Ave. 
nue in the Borough and County of Queens, State 
of New York, its boundaries being approximately 
240 feet on the southwesterly side, along New-
town Creek, approximately 815 feet on the south
easterly side, approximately 200 feet on the 
northeasterly side along Review Avenue, and ap
proximately 825 feet .on the northwesterly side. 
This rectangular parcel was divided by a· 50. foot 
right-of-way of the· Long Island Railroad Com- 9 
pany running from the northwesterly side to the 
southeasterly side of the rectangular parcel and 
located approximately midway between the south
westerly side and the northeasterly side. The 
said parcel was also crossed by a 12-foot right-of-
way for a private road, running across said par-
cel parallel to and adjoining the aforesaid right
of-way of the Long Island Railroad Company on 
the southwest. 

4. The Long Island Railroad Company and its 
predecessor, the Flushing Railroad, have used 
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4 

ControverB?J Submitted Under Sections 546, 547 
and 548 of the Civil Practice .Act 

the tract, 50 feet in width, herein referred to ns 
"the Long Island Railroad Company right of 
way", continuously since prior to 1856 for main
taining and operating upon railroad tracks run
ning upon said tract. Except for knowledge of the 
aforestated facts, the parties have been unable to 
ascertain in what manner the Flushing Railroad 
first used, or acquired rights in, the said tract 
or what nature of rights or interests it so ac
quired. 

5. By deed dated December 22, 1920 (recorded 
in the office of the Clerk of the County of Queena, 
Liber No. 2226, Page 559 of Conveyances, on 
January 17, 1921), plaintiff's predecessor in title, 
The American Agricultural Chemical Company, 
of Connecticut, conveyed to the Long Island Rail
road Company a parcel of land out of and from 
near the center of the said rectangular parcel 
above described, and adjoining the aforesaid 
right-of-way of the Long Island Railroad Com
pany on the northeast, approximately 16 feet wide 
and extending across said rectangular parcel of 
land from the southeasterly side to the north
westerly side thereof. This deed of December 22, 
1920 conveyed said 16-foot parcel of land in fee 
simple and free from any reservations or encum
brances. Said 16-foot parcel has been and is being 
used by the Long Island Railroad Company for 
the purpose of maintaining and operating upon 
siding trackage thereon. 

6. The portion of the original rectangular par
cel lying southwest of the Long Island Railroad 
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Controversy Submitted Under Sections 546, 547 13 
and 548 of the Civil Practice Act 

Company right-of-way is hereinafter referred to 
as the "South Parcel", and the portion of said 
original rectangular parcel lying northeast of 
the tract conveyed to the Long Island Railroad 
Company by the deed of December 22, 1920, is 
hereinafter referred to as the "North Parcel". 

7. By deed dated June 30, 1930 (recorded in 
the office of the Register of the County of Queens, 
Liber No. 3418, Page 249 of Conveyances, on 14 
August 15, 1930), The American Agricultural 
Chemical Company, of Connecticut, conveyed to 
the plaintiff, The .American Agricultural Chemi-
cal Company, of Delaware, the original rectangu-
lar tract excepting therefrom, however, the afore-
s~id parcel of land conveyed by the deed of De
cember 22, 1920, and also excepting two other 
parcels, which two other parcels were subsequent-
ly conveyed to the plaintiff by a deed dated De
cember 31, 1930 (recorded in the office of the 
Register of the County of Queens, Liber No. 
3454, Page 58 of Conveyances, on January 14, 15 
1931). The said deed of June 30, 1930 conveyed 
the premises, subject ''to the rights, if any, of the 
Long Island Railroad Company to so much of the 
premises • • • as is now occupied by said Com
pany", and also subject to the right-of-way in 
the 12-foot strip for a private road reserved to 
th~ grantors in the deed of August 7, 1905. 

8. By deed dated May 1, 1931 (recorded in the 
office of the Register of the County of Queens, 
Liber No. 3480, Page 504 of Conveyances, on May 
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16 Controversy Submitted Under 8ectiatUJ 546, 547 
and 548 of the 0i1Jil Practice .Act 

7, 1931), plaintiff conveyed to Tdplex Oil Refin
ing Company, a corporation orgnnized and exist
ing under the laws of the Stntc of Delawnzo>! 
(herei.nafter referred to a.B "Triplex",. and re
ferred to in said deed as "party of the second 
part"), the southerly half of the North Parcel, 
together with a ten ( 10) foot strip of the north
erly half of the North Parcel running along tho 
southeasterly boundary of the northerly half of' 

17 the North Parcel to Review Avenue, said deed 
containing, among other things, tho following 
grants and reservations: 

"TooETHF.R with a right of wny Ton (10) 
feet in width oxtending from Review Ave
nue southwesterly and adjoining for the 
entire length the Ten (10) foot st1·ip l)f 
land included in the prmniscA ahovl• de
scribed adjoining tho land now or fornt(>r!y 
of Standard Oil Company of New Yorlt, 
which right of way is to be used in common 
by the parties hereto and their rm~partivc 

18 sucoossors a.nd assigns aR a moans of in
gress from and egress to Review Avenuo; 
and reservh1g to the party of the first part, 
its successors and assigns, an easernon t 
over the Ten (10) foot strip of laud in
cluded in the promises first above do
scribed adjoining tho land now or formerly 
of the Standard Oil Company of New York, 
said strip of land to be used in common by 
the parties hereto and their respe<!th·o 
successors and assigns as a means of in
gress from and egress to Review .Avenno, 
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Controversy Submitted Under Sections 546, 547 19 
and 548 of the Civil Practice .Act 

so that the parties hereto and their respec
tive successors and assigns shall have ~l 
common easement or right of way over a 
strip of land Twenty (20) feet in width 
lying between the lands now or formerly 
of the Standard Oil Company of New York 
and other land of the party of the :first 
part. Said Twenty (20) foot right of way 
to be also used by the parties hereto and 
their respective successors and assigns, to 20 
install, operate, maintain and replace 
sewers, gas and water mains, telephone, 
electric light and power lines and other 
public and private utilities, above or under 
ground, to serve the lands hereby conveyed 
and other lands of the party of the first 
part, it being expressly agreed that such 
utilities are to be installed in such manner 
as not to interfere with the use of said 
right of way as a means of ingress from 
and egress to Review .Avenue from the 
land hereby conveyed and other lands of 21 
the party of the :first part. 

11 ToaETHEB, ALso, with the right to the 
party of the second part, its successors and 
assigns, to connect with and use the exist
ing six ( 6) inch sewer on other land of the 
party of the :first part lying southwesterly 
of the lands of the Long Island Railroad 
Company, such sewer connection not to 
exceed six (6) inches in diameter, and such 
connection and use to continue only so long 
as the same rnay be permitted by municipal 
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Controversy Submitted Cinder Section.q 546, 54'7 
and 548 of the Civil Practicl~ Act 

or other governmental nuthority hnvin~ 
jurisdiction of such sewer, provided, bow
ever, that the party of the second pnr·t, it~ 
successors or assigns, shall pay a just and 
reasonable proportion of tho cost of main
taining said existing sewer; and reserving 
to the party of the first part, its succcssol'lil 
and assigns, the right to relocate said 
sewer within the boundaries of other lands 
at their o'Wll expense. 

"The party of the first pn rt also rtl· 

servcs for itself, its suc!cessors nnd nssigmo\ 
a right of way or easement to lay, main
tain, replace, operate and rernove suwor, 
water and other pipe lines and collduits 
and other public artd private utilities and 
appurtenances thereto in nnd through tho 
stJ.·ip of land five (5) feet in width adjoin
ing said property of Standard Oil Com
pany of New York and extending from tho 
land of the Long Island Railroad Company 
to the southwesterly end of said twenty 
(20) foot right of way hereinabove de
scribed and then crossing su.id right of way 
diagonally to the remaining lands of tho 
party of the first part. Said utilities shall 
be placed at least two (2} feot six (6) 
inahes below the surface of the ground and 
shall be installed and maintained so as not 
to unreasonably inconvenience the party 
of the second part, its successors and as
signs and so as not to unreasonably in
terfere with the operation of a railroad 
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Controversy Sztbmitted Under Sections 646, 54'1 25 
a1ui 548 of the Civil Practice .Act 

spur tra<-.k which may hereafter be eon~ 
structed or with roadways which may here
after be constructed. The party of the first 
part and its successors artd assigns who 
shall at such time own the lands adjoining 
fronting on Review Avenue agree to and 
with the party of the second partt its suc
cessors and assigns that it or they will in
demnify and save ha.rmless the party of 
tho second part, it. successors and assigns 26 
from all loss or damage which the party 
of the second part, ita successors or as-
signs may suffer by reason of any damage 
to persons or r1roperty arising out of the 
inatatlation and maintenance of said public 
or private utilities.n 

·~,ranted to Triplex by the ftrst nf 
'above quoted paragraphs runs along the tO

toot strip conveyed in fee to Triplex along the 
soatheuterly side of the northerly half of the 
North Parcel. The easement reserved to the 
plaintiff in the tltird of the above quoted para
graphs runs along the southeasterly sicle of the 
southerly half of the North Parcel. 

9. The plaintiff has at no time used the northM 
erly half of the North Pttrool for any put-pose, 
and there bu been no build.ing or structure there
on. 

10. The defendant admits the matters con
tained in the foregoing paragraphs 8, 4t 6, 7, 8 
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28 Controversy Sub·mitted Under Sections 546, 547 

29 

30 

and 548 of the Gitlil Practice Act 

and 9 to be facts but does not admit that such 
facts are either material or relevant to this con
troversy. 

11. On February 20, 1984 plaintiff and Avers 
Fuel Corporation entered into an indenture of 
lease by which plaintiff leased to Avers Fut'l 
Corporation the South Parcel as more fully de
scribed iu the indenture of lease, a true copy of 
which is annexed hereto and marked "Exhibit 
A". 

12. On .August 2, 1937, Avers Fuel Corpora
tion duly assi~"lted the said lease to the defendant, 
Pocahontas Coal Corporation, then known Ull 

Avers Fuel Company, Inc. and tho plnintitT dut:r 
consented to said assignment. A true copy of 
said a.ssigument is annexed hereto and murked 
uExhihit B''. At the time of the assignment of 
said lease to the defendant, tho defendant bad no 
knowledge of any of the facts pertaining to tho 
title to the land included in the lease or history 
thereof except the facts contained in said lca:-&e 
of February 20, 1934, Exhibit A, and made no 
inquiry with respect thereto. 

13. At the time of the making of tho lease of 
February 20. 1934, Avers Fuel Corporation had 
no knowledge of any of the facts pertaining to 
the title to the Ja.nd included in the lease or his
tory thereoft except the facts contained in said 
lease, Exhibit A, and except that Avers Fuel 
Corporation knew that the North Parcel had been 
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Controversy Submitted Under Sections 546, 547 31 
and 1548 of the Civil Practice .A.ct 

owned by the plaintiff, that the plaintiff had con
veyed the southerly half of the North Parcel to 
"Triplex", that the plaintiff continued to own 
the northerly half' of the North Parcel and that 
the plaintiff, in its deed to "Triplex" of May ] , 
1931, had reserved certain easements as set forth 
in paragraph 8 above. 

14. The defendant admits the matters con-
tained in the fol'egoing paragraph 13 to be facts 32 
but does not admit that such facts are either 
material or relevant to this controversy. 

15. In January 1938 plaintiff entered into 
negotiations with Triplex for the sale to Triplex 
of the northerly half of the North Parcel. Tri
plex required of the plaintiff that the conveyance 
should inelude an assignment to Triplex of the 
easements and rights reserved to plaintiff in tho 
twel.fth and thirteenth paragraphs of the lease 
(Exhibit A hereto), and in aclclition an express 
grant of the right, when exercising the right re- 33 
served in the thirteenth paragraph of the lease 
of docking vessels, barges or other.carriers alongM 
Ride the bulkhead in front of a certain five ( 5) 
foot strip, to permit such vessels, barges or other 
carriers to overlap onto the bulkhead beyond 
said five (5) foot strip. Triplex further required 
of the plaintiff as a guaranty of quiet enjoyment 
that the plaintiff obtain the consent in writing 
of the defendant to such conveyance. The defenM 
dant refused to give its consent thereto, contendM 
ing that the right to so moor vessels reserved to 
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34 Controve-rsy Submitted Under Sections 546, 547 

35 

36 

and 548 of the Civil Practice .Act 

plaintiff in the thirteenth paragraph of the lcusc 
(Exhibit A hereto) is not assignable and in any 
event docs not include the right to have vessels 
overlap as aforesaid onto the bulkhead beyond 
tho five (5) foot strip. Plaintiff contended that 
such right is assignable and includes the right to 
have vessels overlap as aforesaid. 

16. At no time during the life of the said lease 
of February 20, 1934 has the plaintiff moored or 
doekod any vessel, barge or other carriclr along
side or in front of tho aforesaid bulkhead. 

17. Thereupon on March 31, 1938, the plaintiff 
and defendant entered into an agreement, a cmpy 
of which is annexed hereto and marked '' gxhibit 
0'\ in order to enable the plaintiff to make said 
conveyauce to Triplex, and reserving for tho de
termination of the Court the t]l.lt~stious in con
troversy between tho plaintiff and ihe defendant. 

18. WHEREFORE• in ordor to determine the 
aforesaid controversy existing between the plain· 
tiff and the defendant, and in order to avoid liti
gation in the future between tho parties hereto or 
either of them and Triplex, tho parties submit for 
determination by this Honorable Court tho fol· 
lowing questions : 

1. Does the reservation in the leaso gi\·~ 
the plaintiff the right to have vessel"~, 

· barges or other carriers, moored or dockt:'d 
alongside the bulkhead in front of said 
five (5) foot strip, overlap onto the bulk~ 
head beyond said five (5) foot stript 
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Crmlrm~r·rsll Submitted Under Sections 546, 547 37 
and !H8 of the Ci;vil Practice Act 

=.:!. !:;~ the~ fl.aid l'ight reserved in tho lease 
JH>~~ignahle by th<• plaintiff? 

::\('\\" Ynrk, AUI('Uf'lt 31st, 1938. 

Tue: AMmJU('.,,ur AomOULTutLAL 

CimMIO.AL CoMPANY 

By A.nthony B • .Arnold 

Poe.\ HONTAS CoAL CoRPOUATION 

By 0. L. Alexander 

Sm.uvuc & Cno~.twsu., 
Attorneys for Plaintiff, 

4S \\"all Street, 
N4.'W York, N. Y. 

H. U. JI,\WTUODNE, 

Itt. A. 'Dooc:sv, 
A ttorncys for Defendant, 

1 Broadway, 
New York, N.Y. 

(SEAL) 

38 

39 



14 

40 Cotetroversy SubmUterl llnder Sections 546, 5·j7 
and 548 of the Civil Practice Act 

STATE oF NEw Yonx 
Cot~NTY OF NEw Yon:s:: 

On this 27th day of August, W3S, before tnt) 

personally appeared 0. L. ALEXANDEH1 to me known 
to bo the President of PocAHONTAS CoAL ConPmu
TION, a New York corporation, and ono of the 
parties described in and which executed the fore-

41 going submission, who. being by me duly sworn, 
did depose and say that ho resides at No. S2H 
Park Avenue, New York City, N. Y., that ho is 
the President of Pocahontas Coal Corporation, 
the corporation described in and which t~xccutcd 
the foregoing submission; that he knew the Rent 
of said corporation; that tho senl nffixt~d to suc~h 
submission was such corporation seal; thHt it 
was so affixed by order of the Hoard of Di n~torA 
of said corporation, and that he signed his nnmc 
thereto by like order. 

42 

{SEAL) 

AnNES K. N BAilY 

Notary Public 
Notary Public, New York County 

New York Co. Clerk's No. 20, 
Register's No. 0-N -6 Commission 
expires March 30, 1940 
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Cotltroversy Hubmitted Under Sections 546, 547 43 
and li48 of the Ci1Jil Practice .Act 

STATE or NEw YonK I ss.: 
()OUNTY OF NEw YoRK 

On this 31st day of August, 1938, before me 
personally appeared ANTHONY B. ARNOLD, to me 
known to be the Vice-President of THE Al-tERICAN' 

Amucut~TtilW.. CatntiiOAL CoMPANY, a Delaware 
corporation, and one of the parties described in 
and which executed the foregoing submission, 
who, being by me duly sworn, did depose and 
Hay, that hl' resides at 538 Lawrence Avenue, 
W~litfiold, New Jersey, that he ia the Vice-Prosi
dtmt of The American Agricultural Chemical 
Company, the corporation described in and which 
~xecutcd tho foregoing submission; that he knew 
tho sctll of said corporation; that tho seal affixccl 
to su<.~h submission wu such corporation seal; 
that it waa so affixed by order of the Board of 
Diructor·s of 11aid corporation, and that he signed 
his marne thC!reto by like order. 

RonnY T. KxNosnunY 
Notary Public 

Notarv Public Nassau Co. No. 1765 
" Cert. filed in N. Y. Oo. Clk's No. 

442, Reg. No. O-K~265 Commis
sion Expires March 30, 1940 

(SEAL) 

45 
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46 Controversy Subrn;itted Onder Sectio'ttli 5411, !H? 
and 548 of the Civil Practice Act 

STATE oF NEw Yon.x 
CouNTY oF NEw YonK 

.ANTHONY B. ARNot.n, being duly sworn, d«:+
poses and says, that he ia Vice-President of Tus 
AMElUOAN AoRICULTtJ'RAL CHBMtc..u. Co~U.,.AN'f, 

the plaintiff above named; that the contro\•ersy 
mentioned in the foregoing case, and dependtmt 

47 upon the facts set :forth therein and herewith suh· 
mitted to the Supreme Court of the State of Now 
York, Appellate Division, Second Judicial n~. 
partment, for decision thereof, is t•eal and the 
submission thernof is made in good faith for tho 
purpose of detennining the rights of the pnrticf'. 

Sworn to before me this 31st ~ 
day of August, 1938. S 

RaDNEY T. KrNosaunv 
48 Notary Public. 

Notary Public Nassau Co. No. 1765 
Oert. filed inN. Y. Co. Clk\:J No. 442, 
Reg. No. 0-K-265 Commission Expires 
March 30, 1940 
(SEAL) 
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Exhibit A 

Tms INDENTURE oF LEASE AND OPTioN OF Pm
CHABE, made this 20th day of February, 1934, be
tween THE AMERICAN AG:ru:cJULTURAL C:s:EMiaAL 
CoMPANY, a corporation of the State of Delaware, 
having a principal office at No. 420 Lexington 
Avenue, New York, N. Y. (hereinafter called 
"Landlord"), and AVlllRS FlJEL CoBPORA.TION, a 
corporation of the State of New York, having its 
principal office at No. 850 Fifth .Avenue, New 

49 

York, N. Y. (hereinafter called "Tenant"), 50 

W ITN'ESSlllTH : 

That the Landlord does hereby lease to the 
Tenant, and the Tenant hires from the Landlord, 
ALL that certain tract or parcel of land, together 
with the buildings a.nd improvements thereon, 
situate in the Borough and County of Queens, 
City and State of New York, more particularly 
described as follows : 

B.EGI:N'NIN'G at a point in the Southwesterly 
line of lands occupied by The Long Island 
Railroad Company where it is intersected 
by the division line between the herein de
scribed premises and lands now or for-
merly of The Standard Oil Company of 
New York, said division line being defined 
in a boundary line agreement dated Au-
gust 3rd, 1905, between George F. Piper 
and Walter D. Douglas and Standard Oil 
Company of New York, and recorded in 
the otlice of the Clerk of the County of 
Queens in Liber 1383, page 418, of Con
veyances on August 15th, 1905, and run-

151 



52 

53 

54 

18 

Exhibit .A 

ning thence {1) in a. Southwesterly direc
tion along said division line as defined in 
the above mentioned agreement to an angle 
point in said division line; thence (2) con
tinuing in a Southwesterly direction along 
said division line two hundred thirty-six 
and forty-seven one-hundredths (236.47) 
feet, more or less, to the Northeasterly 
bulkhead line of Newtown Creek; thence 
(8) in a Northwesterly direation along said 
Northeasterly bulkhead line hto hun
dred forty and sixty-eight onc-hundr(•dtluo~ 
(240.68) feet, more or less, to the division 
line between the herein described prem
ises and lands now or formerly of the 
Va.n Iderstine Company; thence (4} in a 
Northeasterly direction along said divi
sion line as described in the deed dated 
August 18th, 1917, from the Van Iderstino 
Company to The American Agricultural 
Chemical Company (Connecticut) and re
corded in the office of the Clerk of the 
County of Queens in Liber 2146, page 69, 
of Conveyances on October 6th, 1917, a dis· 
tanee of one hundred and sixty-four ( 164} 
feet, more or less, to an angle point in said 
,division line; thence (5) continuing along 
said division line in a Northeasterly direc
tion along aline forming with the last men· 
tioned course an angle of 172° 22' 44", a 
distance of twenty-eight and twenty-six 
one-hundredths (28.26) feet to an angle 
point in said division line; thenoo (6) in a 
Northeasterly direction still along said 



dhdsion line M d~ibed in a deed from 
The Amtlrican Agrieultural Chemical ComM 
pany to the Van IdeNtmo Company dated 
Augullit 24th, 1917. to a point in tluJ South
weti~terly Uno of 1ud.s oceupied by The Long 
bland H..•dlroad Compwq; th~ (7) in a 
Southeuteriy di.r~ along uld &uth
We3lerly line to the point or pl ... of 00.. 
ginnlna. 

55 

Too~raa with a right .of way over a 
fjtrip of land a.bwt twelve (11) feet in 56 
width lyi~ South of and ~ the 
rigbt of way of Tho Lons hland Railroad 
Company ud e~tng Westerly from 
tho hemin d~b«l premhla over other 
la:Jtb formtrl)' o~ by G*Orp F. Piper 
and ll'adter D. Doqhla, u acquired b)" them 
by dtmd from Guarauty Tru9t Oompanr of 
Xow York datoo Febmaey 28th. 1008, to-
gtttber with aU ripari&u npta and appur· 
lo:WWCM. 

s~ to a07 state of fut.t au acc:m:rate 
survey .mayahow. 57 

SuN·mcr to the riptl and/or title of ·the 
Citr of Ncrw Yort aDd/or 1M State of New 
York in • much of tlw above de.eribed 
pro~ u liM betw.n the ol"ighml high 
'fnltttr Uno of Newtown ar-k aDd wd bulk
had ·n..oo. am subject to &Dy·~ which 
tU.f have bMn made iD. ·the pier or bulk· 
bud line in Newton Creek in trout of said 
proml~ ud to the right ot the United 
States Ooverm:Jl(\'nt and/or the State of 
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New York to regulate and change said pier 
and bulkhead lines, and to any encroach
ment of the bulkhead into the waters of 
N cwtown Creek beyond the bulkhead line. 

Sun.rEOT to a right of way reserved to 
George F. Piper and Walter D. Douglas, 
their heirs and assigns, over a strip of land 
twelve (12) feet in width, a part of the 
herein described premises, lying South of 
and adjoining the right of way of Tho 
Long Island Hailroad Company, for the 
use and benefit .of the owners or occupants 
of that property lying "West of the herein 
described premises, t'ormerly owned by said 
George F. Piper and \Valter D. Douglas 
and acquired by them by sa.id deed from tho 
Guaranty Trust Uompa.ny of Nt!W York 
dated I1,ebruary 28th, 1903. 

Sun.TEC'l' to all the terms and conditions 
of a boundary line agreement dated Au
gust 3rd, 19051 between George F. Piper 
and Walter D. Douglas and Standtu·d Oil 
Compauy of New York and recorded in 
the office of the Clerk of the County of 
Queens in Liber 1383t page 418, of Con
veyances on August 15th, 1905. 

SUBJECT to the rights of the Van Ider
stine Company, their successors and as~ 
signs, in a six (6) foot strip, a portion of the 
above described premises, extending from 
the Northeasterly boundary line of prop. 
erty conveyed to The American Agricul-
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tu ra.! Chemical Company by the Van Ider~ 
stino Cmnpa.ny by deed dated Auguat 24th, 
1917, and u.id line prolonged to the North·· 
outer!y bulkhead line of Newtown Creek, 
the Northwc8terly bound&ey line of said 
strip being the Northw~terly botmdary 
line of uid property u conveyed in the 
above mentioned deed, and the Southeast
erly boundary line of wd strip being par
allel to and sb:: (6) feet Southeasterly from 
laid Northwesterl;y boundary line; said 
righta being a perpetual right, privllege 
and easement to oo.nstrnct and maintain 
thereon fotmdatioru;, piera or otb.er anb
st.ruoturm. below grade, for the pu.rpoae of 
aupporting any building, fence or other 
structure now or hereafter ·to bo bnllt upon 
adjoining land of the Van Iderstine Oom
pauy, their aa~m and tuJ.signs; such 
right., privUep ud e.uement to b& e:r:er
ci•ttd and ltWh foundation to be constructed 
in such manner u not to interfere with th.e 
W!le of the raUroad sidiq now on the above 
dNcriOOd premise. or the buildings now 
e~ thereon. 

Suuor1tm' t.o an eaenumt through the 
above ducn"bed promlol for a six (6) inch 
smver Un., u more partioo.larly described 
in a deed to the Triplex Oil &fining Oom
parar from The Amerioa.n Agrloultural 
Chemical Company dated Kay 1st, 19~ 
and to tho DH of the u:isting sower lln.e 
u set forth tluu•eiD. 

SuBJmcr, Aula, to tulflawa, ordinances 
and replafioms at ·the Oity and State ·Of 
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New York or the County and Borough of 
Queens regulating the use of said prem
ises. 

RESERVING to the Landlord a right of way 
or easement to construct, maintain, replace, 
operate and remove sewer, water, and other 
pipe lines and conduits and other public 
and private utilities and appurtenances 
thereto, through and under a strip of land 
ilve (5) feet in width being a. portion of the 
herein described premises, adjacent to the 
Southeasterly line thereof, and extending 
from the Sout.hwesterly line of lands oc
cupied by The Long Island Hailroad Com
pany to the exterior line of the bulkhead 
on NewtoWll Creek. The Landlord also re
serves the right to enter upon said ease
ment for the purpose of constructing, main
taining, operating, protecting and replac
ing said pipe lines. Said pipe lines shall bo 
laid and maintained not less than two (2) 
feet six (6) inches below the established 
grade of the land, and shall he installed 
and maintaiued so as not to unreasonably 
inconvenience the Tena11t. Reaerviug also 
to the Landlord the right to construct, zmtin
tain, replaee and operate on or near the 
bulkhead and over the strip of land above 
described a :fireproof structure or shed not 
exceeding five ( 5) feet in width by ten ( 10) 
feet in length by ten (10) feet in height to 
be used for the installation and storage of 
pumping equipment whiah may be used in 
the operation of said pipe lines. 
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RESERVING, .ALso, to the Landlord the 
right to moor or dock vessels, barges or 
other carriers alongside the bulkhead in 
front of said :five ( 5) foot strip. 

It is understood that the railroad spur 
track on the denrised prenrises ~hich ex
tends South~esterly and Southerly from 
the Southerly line of the right of ~ay of 
The Long Island Railroad Company is the 
property of the Landlord and is operated 

67 

under an agreement with said Railroad 68 
Company dated October 19, 1905. The 
Tenant shall have the right to use and 
operate said railroad spur track subject 
to such regulations and limitations as may 
be imposed by said Railroad Company. 

For the term of five (5) years commencing on 
the 1st day of April, 1934 and ending on the 31st 
day of March, 1939 (subject to earlier termina
tion as hereinafter provided) ; 

For use as a coal yard; 

At an annual rental of Five thousand dollars 
($5,000) during the :first three (3) years of the 
term and of Seven thousand five hundred dollars 
($7,500) during the ~o (2) remaining years of 
the term, payable in equal quarterly instalments 
in advance commencing on the first day of the 
term, at the office of the Landlord hereinabove 
stated or at suGh other place as the Landlord may 
designate in writing; and upon the further follow
ing covenants, terms and conditions : 

69 
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1. The Tenant shall pay the rent to the Land
lord at the times and in the manner above men
tioned. 

2. The Tenant shall at the time of the exe
cution of this agreement deposit with the Land
lord the sum of Two thousand five hundred dol
lars ($2,500), to be held as security for the pay
ment of the rent and the performance of the other 
covenants, terms and conditions of this agree
ment of lease herein contained on the part of the 
Tenant to be kept and performed. Said sum of 
money so ·deposited or so much thereof as shall 
not have been applied on account of previous 
defaults by the Tenant shall be applied in payment 
on account of the rent for the last two quarters 
of the term of this leasli. In the event, however, 
that the Tenant exercises its option to purchase 
said premises as hereinafter provided said de
posit shall be applied on account of the payment 
hereinafter required to be made by the Tenant 
on the exercise of such option to purchase. 

3. The Tenant shall pay and discharge when 
due all water rates or charges for water which may 
be imposed upon the demised premises during the 
term of this lease and shall submit the receipted 
bills therefor to the Landlord upon the request of 
the Landlord. In the event that the Tenant shall 
fail to pay any of said water rates or water 
charges within thirty days after the same become 
due and payable, the Landlord may pay the same, 
together with any penalties and interest thereon, 
and the amotmt of such payment shall be immo-
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diately due and payable from the Tenant to the 
Landlord and the Landlord shall have the same 
rights and remedies for the recovery thereof from 
the Tenant as in the case of the non payment of 
the annual rent. In . the event that during any 
year of the term of this lease the taxes on the 
demised premises imposed by the City of New 
York shall exceed the amount of taxes payable 
on said premises during the year 1933, the Tenant 
shall pay to the Landlord the amount of such ex
cess. The Tenant shall make such payments upon 
written demand of the Landlord and at the times 
when said taxes are payable and such excess of 
taxes shall be deemed additional rent. 

4. The Tenant shall, at its own cost and ex
pense, during the term of this lease insure and 
keep insured against loss by fire the buildings 
and improvements, including bulkheads, now on 
said premises, in an amount of not less than eighty 
per cent (807'o) of the insurable value of such 
buildings and improvements, including bulkheads, 
now stated at $15,000, of which $8,000 shall be on 
the buildings and $7,000 on the bulkhead or wharf 
and shall pay the premiums therefor and deliver 
the policies with evidence of the payment of the 
premiums to the Landlord. All :renewal policies 
shall be delivered to the Landlord not less than 
ten days prior to the expiration of existing poli
cies. In the event that the Tenant shall at any 
time fail to take out such insurance or any part 
thereof, then the Landlord may take out such in
surance and pay the premium thereon and the 
amolmt thereof shall be treated as additional rent 
and recovered by the Landlord from the Tenant, 

73 

74 

75 

,;·: 



76 

77 

78 

26 

Exhibit .A. 

and the Landlord shall have the same rights and 
remedies for the recovery thereof as in the ca.'le 
of the non-payment of the annual rent. 

5. The Tenant shall at its own expense 
promptly comply with all laws, orders, regulations 
or requirements (inaluding structural changes 
which may arise out of the use of the demised 
premises by the Tenant) of any governmental au· 
thority having jurisdiction over the demised prem
ises. In the event that the Tenant shall at any 
time neglect or fail to comply with any such law, 
order, regulation or requirement for thirty days 
after receiving notice thereof, the Landlord may 
make compliance, and the expense thereof, with 
interest thereon, shall be added to the next in~ 
stalment of rent to become due, and the Landlord 
shall have the same rights and remedies fo1· the 
aollection thereof as il1 the ease of non-paymont. 
of rent. The Tenant may at its own cost and 
expense contest the validity of any such lnw, 
order, regulation or requirement and in sueb cast~ 
shall indemnify and hold harmless the I..andlord 
against all loss or damage which it may suffer 
by reason of such contest and the delay or failure 
of the Tenant in the performance of its obliga. 
tion hereunder. 

6. The Tenant shall not make any alterations 
to the wharf or the buildings now ou the demised 
premises other than may be required under tho 
preceding eovenant without the written oonsent 
of the Landlord having been first obtained. The 
Tenant shall procure all licenses and pcnnita 
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which may be required by any governmental au
thorities for the conduct of its business on the de
mised premises. The Tenant shall indemnify and 
save harmless the Landlord against any me
chanic's or other liens which may attach to said 
demised premises for any work done or improve
ments constructed by the Tenant on said prem
ises. Any structures or other improvements which 
the Tenant may erect on the demised premises, 
excepting the new wharf, shall remain the prop
erty of the Tenant and the Tenant shall h~ve the 
right to remove the same or any part thereof be
fore the termination of the lease, and the Tenant 
covenants that upon the removal of any such struc
tures or other improvements it will leave the sub
soil and surface under such structures or im
provements in substantially the same condition as 
the same were at the commencement of the term 
of this lease. In the event that the Tenant should 
fail to remove any such structures or other im
provements on the termination of the term: of this 
lease the Landlord may do so at the expense of 
the Tenant. 

7. The Tenant shall indemnify and hold harm
less the Landlord against and from any and all 
damage which the Landlord may suffer by reason 
of any injury to person or property occu:ring upon 
the demised premises of any and every nature and 
by reason of any matter or thing growing out of 
the occupancy of said premises by the Tenant. 
The Tenant shall at its own e.x:pense defend or 
cause to be defended any and all suits which :tnay 
be brought against the Landlord or in which the 
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Landlord may be impleaded with others upon any 
claim or claims for damage for any such injury 
or damage arising out of the Tenant's occupancy 
of said premises, and shall pay and discharge, or 
cause to be paid and discharged, any and all judg
ments which may be recorded against the Land
lord in any such action. The Tenant shall during 
the term of this lease at its own cost and expense 
procure general liability insurance with minimum 
limits of $50,000 and $100,000, insuring the Land
lord and the i):lenant against any damage which 
they may sustain by reason of any accident or in
jury occurring to any person in or about said de
mised premises or adjacent thereto, in such com
pany or companies as may be approved by the 
Landlord, and deliver the policies to the Landlord 
accompanied by evidence of the payment of the 
premiums thereon, and should the Tenant at any 
time fail to take out such insurance and deliver 
the policy or fail to pay the premium on any such 
policy, the Landlord may take out such insurance 
and pay such premium, and any moneys so paid 
shall become immediately due and owing from the 
Tenant to the Landlord and be recovered and shall 
be deemed as additional rent, and the Landlord 
shall have the same rights and remedies for the 
collection thereof as in the case of the non-pay
ment of said annual rent. 

8. The Tenant shall not use said premises or 
any part thereof, or allow the same to be used for 
any unlawful purpose. The use of the premises 
for unlawful purposes shall, at the option of the 
Landlord, immediately terminate this lease and 
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tho Landlord shall have the right of redress 
against the Tenant for the unexpired term of this 
lease. 

9. 'l,he Tenant shall take good care of the de
mised premises and keep them in good repair, and 
at the expiration or earlier termination of this 
lease will surrender the same in good order and 
condition, subject to ordinary wear and tear. 

10. The Tenant shall not assign this lease nor 
sublet the whole or any part of the demised prem
ises, nor shall any right or interest of the Tenant 
in this lease or the demised premises be trans
ferred by operation of law or otherwise without 
the consant in writing of the Landlord having 
been first obtaine~ but such consent shall not be 
unreasonably withheld. 

11. If any of the structures belonging to the 
Landlord on said premises shall be damaged by 
fire, the Tenant shall promptly repair such damage 
and the Landlord shall apply the insurance moneys 
collected by it for such fl.re damage to the expense 
incurred by the Tenant· in repairing said damage, 
but not to exceed the amount of the insurBJlce 
moneys collected; less the expense of collection, 
and there will be no abatement in rent. 

12. Said premises are leased by the Landlord 
to the Tenant without any representation or war
ranty of their condition or fitness for any par
ticular use by the Tenant and without liability 
by the Landlord for their maintenance or repair 

85 

86 

87 



88 

89 

90 

30 

Exhibit .A 

and without liability by the Landlord for the fur
nishing of any facilities or service in connection 
with said premises, except as herein provided. 

13. In the event that the Tenant shall default 
in the payment of any instalment of annual rent 
upon the day the same is payable or shall default 
for more than thirty days in the payment of any 
water rates or water charges upon the demised 
premises or shall fail to keep said premises in
sured against loss by fire, as herein provided, 
or shall fail to perform any of the ot.her covenants 
and/or oonditions herein contained on the part of 
the Tenant to be kept and performed for thirty 
days after being notified in writing by the Land
lord of such failure, or if a pet.ition in bankruptcy 
shall be filed by or against the Tenan4 or if tho 
demised premises shall become vacant or aban
doned, then and in any such event it shall be law
ful for the Landlord to terminate the lease upon 
giving the Tenant five days' written notice of its 
intention so to do, and at the expiration of said 
notice this lease shall tenninate and the Land
lord shall have the right to enter into possession 
of said premises and remove all persons there.. 
from, and to recover the poss&ssion thereof by 
legal proceedings. and the same to repossess as 
in its former estate; or at its option may relet 
the same as the agent of the Tenant, applying the 
income therefrom first to the payment of the ex
pense of reentering and then to the payment of the 
rent reserved by this lease, and the balance, if any, 
to pay over to the Tenant; and the Tenant cove
nants to pay to the Landlord any deficiency be-
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tween tha amount received on such reletting and 
the rent reserved by this lease and does further 
agree that in case of reentry by the Landlord and 
whether it shall relet as the agent of the Tenant or 
rwt, that tho Tenant shall be liable to the LandM 
lord for a sum equal to the rent hereby reserved 
(including water rates and water charges and 
premiums on fire insurance policies), and payable 
n.t the same periods, less any sum which shall be 
received by the Landlord as rent of said premM 
ises for said periods. The Tenant agrees that, 92 
in the event of dispossession under this paraM 
graph, all right ot redemption provided or perM 
mith.'<i by law now or hereafter in force shall be 
wah•ed and barred. 

14. No waiver of any eovenant or condition 
herein oontaiued shall be of binding effeat upon 
the Landlord unless said waivers shall be in wri~ 
ing and signed by the parties hereto. 

15. The Tenant shall permit the Landlord and 
its agents to inspect the demised premises at all 
reasonable times, consideration being had for the 
convenience of the Tenant and its business hours. 
If it shall appear to the Landlord at any time that 
tho Tenant is not keeping said premises in good 
order and eonditio·n, the Landlord may give wri~ 
ten notice to the Tenant of such failure by the 
Tenant, and should the Tenant then fail or neg
lect to put the dami.sed premises in good order 
and condition as required by said notice within 
thirty days after receipt of said notice, the Land~ 
lord may do such work and recover the expense 
thereof from tho Tenant, and such expense shall 
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be deemed additional rent. "Good order and con
dition" as used herein is intended to mean sub
stantially the same order and condition as the 
premises are in at the commencement of the term 
hereby created, ordinary wear and tear and ac
tion o£ . the elements excepted. 

16. The Tenant requires the improvement of 
the present bulkhead or wharf and also dredging 
in the Creek in front of said bulkhead and the 
~andlord agrees to permit the Tenant to make 
such improvement and dredging. The Tenant 
shall procure all the necessary permits for such 
work and the Landlord, as Owner, will sign all 
~pplications for such permits upon the request 
of the Tenant. The Tenant shall arrange for the 
work under contracts which shall be :first sub
mitted to the Landlord for approval and such 
work shall be done in accordance with the re
quirements of all Municipal, State and Federal 
authorities having jurisdiction over the demised 
premises in respect to such work, and shall be done 
under the supervision of the Landlord's engineer 
and the work shall be acceptable to the Landlord. 
The Landlord agrees to loan to the Tenant the 
money required to pay the actual expense of such 
work, not to exceed the sum of $10,000, and said 
money shall be paid directly by the Landlord to 
the contractors on account of the cost of the work 
in accordance with the terms of the contracts so 
approved. The Tenant shall repay to the Land
lord the sum of money so loaned in instalments 
as follows: 1/24th of said amount on July 1, 1934, 
and the same sum quarterly thereafter on the :first 
days of October, January, April and July to and 
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including April1, 1937, and 1/16th of said amount 
on July 1, 1937, and the same sum quarterly there
after on the first days of October, January, April 
and July to and including April1, 1939, together 
with interest thereon, or on such part thereof as 
shall from time to time remain unpaid, at the rate 
of Six percentum (6%) per annum, to commence 
from the dates that said money is loaned, and to 
be payable semi-annually on the first days of Oc
tober and April in each year. The Tenant shall, 
before the commencement of said work, furnish 
the Landlord with its bond in the amount of 
$10,000 with a surety company satisfactory to the 
Landlord, as surety, conditioned upon the repay
ment to the Landlord of the said sum of money so 
advanced for this work, with interest, at the 
times and in the manner herein provided. The 
premiums on said bond shall be paid out of said 
sum of $2,500 deposited as security. In the event 
that the Tenant shall exercise the option for the 
purchase of said premises, as hereinafter pro
vided, the Tenant shall pay any accrued interest 
on the moneys so loaned up to the day of closing 
title and also pay to the Landlord an amount which 
will equal the difference between the sums of 
money repaid and one-half of the amount loaned, 
and upon such payment and the closing of title 
the Landlord shall release the Tenant from all 
further liability for the repayment of the bal
ance of the moneys so loaned. The Tenant shall 
have the right to anticipate the payment of any 
of said instalments and in the event that at the 
time of closing title the Tenant shall have repaid 
to the Landlord more than one-half of the moneys 
so loaned the Landlord shall apply such excess 
payment on account of the purchase price. 

97 

98 

99 

'·,;, 



100 

101 

102 

34 

Exhibit A 

17. Any notices to be given by the Landlord to 
the Tenant shall be in writing and delivered to 
any officer or director of the Tenant or mailed 
by registered mail addressed to the Tenant at the 
demised premises, and any notices to be given 
by the Tenant to the Landlord shall be in writing 
and delivered to any officer or director of the 
Landlord or mailed by registered mail addressed 
to the Landlord at its office at No. 420 Lexington 
Avenue, New York, N.Y. 

18. The Tenant, upon paying said annual rent 
and complying with all the other covenants, terms 
and conditions of this lease, shall quietly have, 
hold and enjoy the demised premises for the term 
aforesaid. 

It is agreed that the Tenant shall have the 
option to purchase said demised premises at any 
time during the first three years of the term of this 
lease, provided the Tenant shall not then be in 
default under the terms of this lease, a.t the price 
of One hundred thousand dollars ($100,000) if 
said option is exercised and title is taken before 
April 1, 1935; at the price of One hWldred and 
ten thousand dollars ($110,000) if the option is 
exercised and title is taken subsequent to April 
1, 1935 and prior to April 1, 1986, a.nd at the price 
of One hundred and fifteen thousand dollars 
($115,000) if the option is exercised and title is 
taken subsequent to April 1, 1986 and prior to 
April 1, 1937. The Tenant shall give the Land
lord thirty days' written notice of its intention 
to exercise snid option and at the same time with 
the giving of said notice shall pay to the Land-
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lord ten per cent. (10%) of the purchase price and 
such notice shall state the date and hour when the 
deed shall be delivered, such date not to be on 
a Saturday, Sunday or legal holiday, and not to 
be more than forty days after the giving of such 
notice. The deed shall be delivered at the office 
of the Landlord. 

The balance of the purchase price shall be pay
able as follows: Fifteen per cent. (15%) of the 
purchase price on the delivery of the deed and the 

103 

balance of said purchase price by the Tenant exe- 104: 
cuting and delivering to the Landlord its bond 
for the amount of such balance payable in twenty 
(20) or twenty-one (21) semi-annual instalments 
according to the amount of said bond and mort-
gage, said instalments to be of Two thousand dol-
lars ($2,000) each during the first two years from 
the date thereof, Two thousand two hundred and 
fifty dollars ($2,250) each during the third year, 
Two thousand :five hundred dollars ($2,500) each 
during the fourth and fifth years, Three thousand 
seven hundred and fifty dollars ($3,750) each 
during the sixth, seventh and eighth years, Six 105 
thousand two hundred and fifty dollars ($6,250) 
each during the ninth year and Eight thousand 
seven hundred and fifty dollars ($8,750) each 
during the tenth year, and the final instalment, 
in case the principal sum of said bond and mort-
gage exceeds $75,000, six (6) months subsequent 
to the end of the tenth year, the first instalment 
to be paid six (6) months subsequent to the date 
of the delivery of the deed, together with interest 
at :five per cent. (5%) per annum on the unpaid 
principal of said bond and mortgage, payable 
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semi-annually, and a purchase money mortgage 
securing said bond and covering said premises. 
Said bond and mortgage shall be prepared by the 
Landlord at the expense of the Tenant and shall 
be in the form and contain the provisions used 
by the Title Guarantee and Trust Company of 
the City of New York, including twenty days, in
terest and instalment of principal and thirty days' 
tax default clauses. The Tenant shall pay the 
cost of the United States docnmentary stamps re
quired on said bond, the recording tax on said 
mortgage and the cost of recording said mortga.go. 
Said bond and mortgage shall contain a provision 
permitting the Tenant to antieipate any or all of 
the instalment payments. 

Said deed shall be in the usual short form of 
bargain and sale deed with covenant agniust 
grantor 'a acts, shall be prepared, executed and 
delivered by the Landlord at its own expense with 
necessary United States documentnry stamps af· 
fixed, and shall oonvey said premist.>s to the Ten· 
ant by marketable title, subject to tho exceptions, 
easements and reservations hereinabove Rtatcd, 
and free from encumbrances except as herein 
stated and except as to any ,encumbranees which 
may have attached to said premises by the acts 
of the Tenant or by the omission by the Tonant 
to pay any charges or perform any other co\·o· 
nants under the lease aforesaid. Said deed shall 
be delivered upon the payment of the purchuo 
price in the manner above stated. 

The rent under this lease and the taxes on said 
premises shall be adjusted, apportioned and al
lowed at the time of the delivery of the doed. 
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Said premises shall be conveyed in the condi
tion in which they may be at the time of closing 
title and the Tenant shall assume all risk for any 
loss or damage by fire or other casualty to the 
premises until the delivery of the deed, and the 
Tenant shall have a right to insure its interest in 
the premises for its own benefit pending the clos
ing of title. The lease shall terminate upon the 
delivery of the deed. 

It is further agreed that the stipulations afore-

.109 

said shall apply to and bind the successors and 110 
assigns of the respective parties. 

IN WITNEss WHEREOF, the parties hereto have 
caused their respective corporate seals to be here
unto affixed and these presents to be signed by their 
respective officers thereunto duly authorized on 
the day and year first above written. 

(Seal) 

Attest: 

F. B. BoURNE, 

THE AMERICAN AGniCUL.TURAL 

CHEMICAL CoMPANY, 

By ANTHONY B. ARNOLD 

Vice-President 

.Asst.-8 ecretary 

AVERS FuEL CoRPoRA.TION, 

(Seal) 

Attest: 

H. D. AVERS, 

Secretary 

By R. B. A VERB 

President 

tJJ 
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STATE OF NEw YoRK 
CouNTY oF NEw YoRK } ss.: 

On the 20th day of February, 1934, before me 
came .Anthony B. Arnold, to me known, who, being 
by me duly sworn, did depose and say that he re
sides in W est:field, New Jersey ; that he is the 
Vice President of THE AMERICAN· AGRICULTURAL 
CHEMICAL CoMPANY, one of the corporations de
scribed in, and which executed, the foregoing in
strument; that he knows the seal of said corpora
tion; that the seal affixed to said instrument is 
such corporate seal; that it was so affixed by order 
of the Board of Directors of said corporation, and 
that he signed his name thereto by like order. 

ANTOINETTE A. VoLK 
Notary Public, Bronx County No. 15 
Bronx County Register No. 15V35 

9ertificate filed in New York Co. No. 113 
New York County Register's No. 5V66 
My commission expires March 30, 1935. 

(Seal) 
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STATE oF NEw YoRK I 
CouNTY OF NEW Y onx 5 ss.: 

On the 20th day of February, 1934, before me 
came R. B. Avers, to me known, who, being by 
me duly sworn, did depose and say that he re
sides in Jackson Heights, New York; that he is 
the President of AVERS FuEL CoRPORATioN, one 
of the corporations described in, and which exe
cuted, the foregoing instrument; that he knows 
the seal of said corporation; that the seal affixed 
to said instrument is such corporate seal; that it 
was so affixed by order of the Board of Directors 
of said corporation, and that he signed his name 
thereto by like order. 

ANTOINETTE A. VoLK 
Notary Public, Bronx County No. lp 
Bronx County Register No. 15V35 

Certificate filed in New York Co. No. 113 
New York County Register's No. 5V66 
My commission expires March 30, 1935. 

(Seal) 
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Tms AonEF.MENT made this the 2nd dny of Au
gust, 1937, between AVERS FuEL CoRPORATION, a. 
corporation of the State of New York, having its 
principal office at 37-79 Railroad Avenue, Long 
Island City, New York, hereinafter called the 
"Assignor", AVERS FuEL CoMPANY• !No., a cor
poration of the State of New York, having its 
principal office at No. 1 Broadway, New York, 
N. Y., hereinafter called the "Assignee.,, and 
TBE AMEmcAN AaruoULTUBAL Cn:RXIOAL CoM
PANY, a corporation of the State of Delaware, 
having a principal office at 50 Church Street, New 
Yor~ N. Y., herei.nafter called the "Landlord". 

WITNESSETH: 

Wli.ERZ.As, by a certain instrument called an In
denture of Lease dated tho 20th day of Fcbntary, 
1934, the Landlord leased to the Assignor certnin 
property situate on Railroad Avenue, South of 
Greenpoint Avenue in Long Island City, Borough 
and County of Queens. State of New York, and 
in said instrument more particularly described, 
for a term of five (5) years, and 

Wm.m.IW!, the Assignor has agreed to assign to 
the Assignee the unexpired term of said lease and 
the Landlord has agreed to give its consent in 
writing thereto. 

Now, T:aEIUn?ou, in consideration of the prem .. 
ises, of the obligations of the parties one to the 
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other as herein assumed and of other good and 
valuable consideration, the receipt whereof is 
hereby acknowledged, the parties hereto hereby 
agree as follows : 

AvERs FuEL CoRPORATION, .Assignor, hereby as
signs unto .AvERs FuEL CoMPANY, INc., Assignee, 
all of its rights, title and interest under said In
denture of Lease dated the 20th day of February, 
1934, made by THE AMERIOAN .AGnrouLTURAL CHEM

ICAL CoMPANY to AVERS FUEL CoRPORATioN, cover
ing certain premises situate on Railroad Avenue, 
South of Greenpoint Avenue, Long Island City, 
Borough and County of Queens, State of New 
York, and fully described in said lease, for the term 
of five ( 5) years, of which term there now remains 
the unexpired residue of one (1) year and eight (8) 
months, to wit: from .August 1st, 1937 to March 
31st, 1939, to hold the same to the said AVERS FUEL 

CoMPANY, INa. its successors and assigns from the 
first day of August, 1937, and during all the resi
due and remainder of said term to the 31st day of 
March, 1939, subject, nevertheless, to the rents, 
covenants, conditions and provisions therein men
tioned and set out, and the said A VERa FUEL CoR
POIU.TION for itself and its successors and assigns 
hereby covenants with AVERS FuEL CoMPANY, INa .. 
its successors and assigns that the covenants and 
agreements contained in said lease to be observed 
aud performed, on the part of the lessee have been 
up to the date hereof duly observed and per
formed, and that the said assigned premises are 
now free and clear of all charges and encum
brances, grants, leases, taxes and assessments 
whatsoever made or suffered by said lessee. 
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AvEna Fum. CoMPANY, INc., .Assignee, hereby 
agrees with THE AMERICAN AoRICtrLTUBAI. CnEM

ICAL CoMPANY, Landlord, and Anns Fum. Coa
PORATION, Assignor7 to a...'isume the covenants, eon· 
ditions and provisions of said lease and the pay
ment of the rental reserved therein during the 
unexpired residue of the term thereof, to wit: 
from the quarterly payment due tho let day of 
October, 1937 to the 31st day of March, 1939. 

TRE AMERICAN AoRicoLTt:rRAL CnB~nCA.L CoM· 
P.un, Lar1dlord, hereby consents to the assign
ment of said lease of 20th day of February, 1934 
from AvERS FuEL CoRPORATION, Assignor, to AvEna 
FuEL CoMt'.\NY, INc., Assignee, and agrees to ro· 
lease and dischat·ge AvERS FuEL ConPORATION, 
Assignor, from any obligation under said lease 
from and after the date hereof. Howe'\t•er, this 
consent is restricted to the particular assignment 
hereby authorized and aave, as aforesaid, tho 
covenant in paragraph numb~r "10u of said lease 
of the 20th day of February, 1934, against sub
letting without the consent in writing of tho 
J .. a.ndlord.,. shall remain in full force and effect. On 
the execution hereof the said Landlord has re
funded and paid over to Av:su FtmL CollPORA~ 
TION the sum of Twenty-Five Hundred Dollars 
($2,500.00) which it has held as a deposit from 
said corporation under paragraph "2', of said 
lease of the 20th day of February, 1934, the re
ceipt of which payment is hereby aclmowledged 
by Av"IlRS FUlL CoaPORATiow. 

The said Landlord hereby gives and grants 
unto the Assignee the right and privilege to ex
tend and renew the said lease from March 31st, 
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1939 to March 31st, 1942, upon the same terms, 
conditions and covenants of the lease of the 20th 
day of February, 1934, except that the annual 
rental for such extension and renewal of term 
shall be increased to Ten Thousand Dollars 
($10,000.00) a year, and there shall be no charges 
in addition to said rental except that the As
signee shall, as tenant, pay any taxes which may 
be levied on the said premises· in excess of the 
taxes thereon for the year 1939 by reason of any 
improvements placed upon said prem.is.es by said 
Assignee as tenant, and provided said Assignee 
shall give said Landlord notice in writing not later 
than the 1st day of October, 1938 of its election 
to so renew and extend said lease to the 31st day 
of March, 1942. 

THE AMERICAN AGRICULTURAL CHEMicAL CoM
PANY, Landlord, hereby acknowledges receipt from 
AVERS FUEL CoMPANY, INc., Assignee, of the sum 
of $4166.67, being in full satisfaction of the un
paid installment payments, with accrued interest, 
provided for under paragraph "16" of said lease 
of the 20th day of February, 1934, and the obliga
tions thereunder of the Assignor and the Assignee 
herein are hereby acknowledged as fully satis
fied and discharged, and said paragraph "16" 
of said lease is hereby declared satisfied and of 
no further force and effect. 

IN WrTNEss WHEREOF, the parties hereto have 
caused their respective corporate seals to be here
unto affixed and these presents to be signed by 
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their respective officers thereunto duly authorizPd 
on the day and year first above written. 

(Seal) 

Attest: 

Av:ans FusL CmwotUTION 

By R. :B. Av1uts 
Pre sidt:nl 

R. L. VAN DYKB 

Secretary. 

(Seal) 

Attest: 

AvERs FuEL CoMPANY, In~.:-:. 

By 0. L. .ALu.umaa 
Preaidmd 

H. R. HA WTHoan, 

Secretary. 

(Sea.l) 

Attest: 

F. B. BooBJJB, 

Tn A:Kmua.ur Aom:om.rnut. 
Cs::aMIO.U.. COMPAln' 

By AN'l"ltOlii'T B. AlUfOLD 

Yicc-Prellidemt 

Asst. Secretary. 
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IT Is UNDERSTOOD that The American Agri
cultural Chemical Company has consented to the 
foregoing assignment dated .August 2, 1937, from 
Avers Fuel Corporation, assignor, to Avers Fuel 
Company, Inc., assignee, of the lease made by said 
The American Agricultural Chemical Company 
as landlord to Avers Fuel Corporation as tenant 
of certain premises located on Railroad Avenue, 
South of Greenpoint Avenue, Borough and County 
of Queens, City and State of New York, dated 
February 20, 1934, at the request of the under
signed Pocahontas Fuel Company Incorporated, 
a Virginia corporation, and relying upon the 
guaranty hereby given; And in consideration 
thereof, the undersigned hereby agrees to and with 
said The American Agricultural Chemical Com
pany, the landlord in said lease, and its successors 
and assigns, that if default shall at any time be 
made by said Avers Fuel Company, Inc., in the 
payment of rent and in the performance of any of 
the other covenants contained in said lease on the 
tenant's part to be paid and performed during the 
balance of the term of said lease and any renewal 
thereof, as provided in the foregoing Agreement 
of Assignment, that the undersigned will well and 
truly pay said rent, and will pay all damages 
which may arise in consequence of the non-per
formance of any of the other covenants con
tained in said lease on the part of the tenant to be 
peJ;'formed, without requiring notice of any such 
default. 

WITNESS our signature and seal this 2nd day of 
August, 1937. 

PocAHONTAS FuEL CoMPANY INCORPORATED 
··- By . o:· L.··-KLEi¥':Nni~~'"''~· 

(Seal) President 

Attest: 
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STATE oF N:mw Yon:s: l 
CouNTY oF NEw YoRK ~ ss.: 

On the 2nd day of August, 1937, before me came 
0. L . .A.LEuNDEB to me kno~ who, being by me 
duly sworn, did depose and say that he residea 
at 829 Park Avenue, New York, New York; that 
he is the President of Pocahontas Fuel Company 
Incorporated, the corporation described in, and 
which executed, the foregoing instrument; that ho 
knows the seal of aa.id corporation; that the seal 
affixed to said instrument is such corporate seal; 
that is was so af.fixed by order of the Board of 
Directors of said corporation; and that he signed 
his name thereto by li.ke order. 

AGNES K. Nmuy 
Notary Public, New York County 

Certificate filed in New York County No. 16 
New York County Register's No. S..N-5 

Term expires March 80, 1988 

(Sen.l) 
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STATE oF NEw Yonn: 1 
CouNTY OF NEw Yonn: 5 ss.: 

On the 2nd day of August, 1937, before me came 
RoY B. A VEns, to me known, who, being by me duly 
sworn, did depose and say that he resides in 
85-10 34th Avenue, Jackson Heights, Queens 
County, New York; that he is the President of 
AvERS FUEL CoRPORATION, one of the corporations 
described in, and which executed, the foregoing 
instrument; that he knows the seal of said cor
poration; that the seal affixed to said instrument 
is suah corporate seal; that it was so affixed by 
order of the Board of Directors of said corpora
tion, and that he signed his name thereto by like 
order. 

AGNES K. NEARY 
Notary Public 

Notary Public, New York County 
Certificate filed in New York County No. 16 

New York County Register's No. 8-N-5 
Term expires March 30, 1938 

(Seal) 
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STATE OF Nmw Yonx. 1 f. as.. 
CouNTY oF Nsw Yonx i · 

On the 2nd day of August, 1937, before me came 
, to me known,. who, being 

by me duly sworn, did depose and say that be rtl· 
aides in 829 Park Avenue, New York. New York; 
that he is the of Avus 
Fum. CoMPANY) INc., one of the oorporatioM 
described in, and which exoout~ the foregoing 
instrument; that he knows the seal of said cor
poration; that the seal affi.xed to said instnuueut 
is such corporate seal; that it was so atihed by 
order of the Board of Directon of wd corpora.~ 
tion, and that he signed his name thereto by like 
order. 

AoNBS K. NSAnY 
Notary Public 

Not.ary Public, New York County 
Certificate filed in New York CGnnty No. 16 

New York Co1.1Ilty Register's No. 8-N..fi 
Term expires March 30, 1938 

(Seal) 
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STATE oF NEW YoRK l 
CouNTY oF NEw YonK ~ ss.: 

On the 2nd day of .August, 1937, before me came 
.ANTHONY B. ARNoLD, to me known, who, being 
by me duly sworn, did depose and say that he 
resides in Westfield, New Jersey; that he is the 
Vice-President of THE AMERICAN .AGRICULTURAL 
CHEMICAL CoMPANY, one of the corporations de
scribed in, and which executed, the foregoing in
strument that he knows the seal of said corpora
tion; that the seal affixed to said instrument is 
such corporate seal; that it was so affixed by order 
of the Board of Directors of said corporation, and 
that he signed his name thereto by like order . 

.ANTOINETTE .A.. VoLK 
Notary Public 

Notary Public Bronx Co. No. 8, Reg. No. 12V39 
Cert. filed inN. Y. Co. No. 69, Reg. No. 9V41 

My Commission expires March 30, 1939 

(Seal) 
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AVERS FUEL COMPANY, INC. 
One Broadway 

New York 

March 22, 1938. 
Mr. B. L Loomis, 
The American Agricultural Chemical Company, 
50 Ohureh Street, 
New York, N. Y. 

149 Dear Mr. Loomis: 

We have your letter of Marah 15th in which 
you set forth your conception of the question in 
controversy and your understanding of what 
should be agreed upon prior to submission of the 
matter to the Appellate Division. 

For the purpose of brevity and in order to have 
our agreement in one letter, we are rephrasing 
your letter as follows. 

There are two questions in controversy which 
must be submitted for determination by the Ap-

100 pellate Division: 

l.. .Does the reservation in the lease give 
the landlord the right to have vessels, 
barges or other carriers, moored or docked 
alongside the bnlk.head in front of said 5 
ft. strip, overlap onto the bulkhead beyond 
said 5 ft. stript 

2. Is the said right reserved in the lease 
assignable by the landlord t 

Should the oourt decide that the overlapping is 
not included as a part of the right reserved or 



51 

Exhibit G 

should the court decide that the rights reserved 
are not assignable, then landlord will pay Avers 
Fuel Company, Inc. the sum of $2,083.33 for such 
right regardless of whether the lease is renewed 
under the agreement of August 2nd, 1937 •. 

Landlord and its assigns shall immediately 
have the right to moor boats alongside the bulk
head in front of the 5 ft. strip and overlap on the 
adjoining bulkhead which will continue during 
the balance of the term of the lease and the re-

151 

newal provided for under the above mentioned 152 
agreement. 

Such right shall be exercised by the landlord 
and its assigns under the following terms : 

(a) Any vessel, barge or other carrier 
mop red alongside the· bulkhead by the land
lord or its assigns shall always be so moored 
and so handled as to cause a niiilim:um of 
inconvenience to Avers Fuel C.ompa:r;I.y, Inc.; 

(b) Landlord, for itself and its assigns, 
agrees to repair or pay for any damage to 
the bulkhead caused by the use of the bulk- 153 
head by landlord or its assigns; 

(c) Avers Fuel Company, Inc. is to have 
prior right in the mooring, discharging and 
loading of vessels, barges and other car
riers along the bulkhead. Said right is to 
be exercised in a spirit of cooperation and 
so as to avoid unnecessary or capricious 
interference with or delay in the mooring, 
loading and discharging of vessels, barges 
or other carriers by the landlord and its 
assigns. 
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If the above set forth terms are agreeable to 
you, you may sign and return to us the dupli
cate copy of this letter which is enclosed and we 
will tteat it as our agreement upon which we will 
take np with your oonnsel the matter of an agreed 
statement of facta and submission of the con
troversy to the Appellate Division. 

FA.S:ES 
EnoJosure 

AOCSP'J"Bl): 

Very truly yourst 

Huon R. IIA WTBORNE, 

Vice President. 

TuB A.K&RICIUJ AomcUL'l'URAL CIIswo.u. CoMPANY 

By BtrTI..Im L Loo!tts 

March 31. 1938 
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Stipulation Waiving Certification 

It is hereby stipulated that the foregoing case 
and submission and affidavit on submission are 
true and correct copies of the originals thereof now 
on file in the office of the Clerk of the County of 
Kings and that certification thereof by said Clerk 
pursuant to the provisions of the Civil Practice 
Act is hereby waived. 

Dated, New York, N. Y., September 15, 1938. 

SULLIVAN & CROMWELL, 

Attorneys for Plaintiff. 

H. R. fu WTHORNE, 

F. A. DoocEY, 
Attorneys for Defendant. 
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lies l" secti Jn 56 in blJck 13905 on the lund m:J.p Jf tb.e county Jf :;.ueens. aec~:::d.ed. May 

1931 at· 12;13 ?. 1..:., at the request of L!LLI.A.:r ;.r.:1TI1Tll, 131-25 225t:1 street, LA.IJJELl'Ol~, 

26610 

:rm::: Al£:(!0.-'0.'1 AGRICULTIDIAL Ciill!HCAL C0ill?AllY, a cn_poratim organized ar1d existing under the 

laws ~f the State :Jf Dela\'/a~--e, _.;;arly af the !'irst part, e.nd TR;:?L'SX OI~ 3E:r?.D.IIl7G C01~.Al'!Y, 

a CDr'J~~ti~n also organized and existing unier the laws of~the State ~f ~elaware,and having 

a princ i;,:al Jfi'ice at NO. 391 :BOl'G:l:lr .o\.VEJ:WE, in the BOROUGH A:tffi COUlTI:'Y OF ;;,UESHS,CITY AND 

ST .. :..TS JF !fi:.1 Y:)ffie, .;;arty of the sec :.>nd part, 

in c:msiderati:n'l ;;f O~iE H""U:iZXGD } . .li:J :LEE TIOLLAEtS, la:.tful .21oney of the United States,,;a.id 

the party of tile second pa:::t, does hereby grant and release unto tb.e ;!arty of the second 

its successJrs, anC assigns foreve=;-

A L L that cer~ain pl;r~ or ;-a.rcel 'Jf .l.and,situate in 

FI..~ST :L~UJ, of the BOROUGH OF ~li'R:.l~S, in the COUNTY GF G:JJ.ciZ:!.{S, CITY A:~ STAT"'~ OF NEil YORA: 

and "boLlnded a..'1.0. described as f;,~l;,ws;- 3BGn1'~·1ING, a.t a point i:n the southv;esterly .,ine of 

"i>2VE.'N AVi>'1flJE, where the same is intersected by the north~;esterly line of land now or forme 

of ST.'ISDA!<D 0~1 CUlli'Al!Y OF llE'!i Y']3.K, and running thence southwesterly along said line,as 

in tlle boundary line a greer.1ent made Oet·,,een GZORGE: L.P!I?E.i1, A1:m 'J .. \LTZR ll. DOUGLAS, and 

0IL COl:::i'ANl OF l:S:r YORK, dated Al.1gust 3, 1905, and rem rded in the office of tlle clerk 

a -o.id county Jf Queens, in 1 i·;,e:: 1383 of cnnveyances ,at )age 41<1, to the northeasterly line 

;::s-..r:..ROi0 CClJJ?A.liY ·oy deed dated Decelllber 22, 1920; and recorded .January 17, 19'21 

~age 559; thence nort::to,·resterly along said last menti:~ned land on a curve tJ the right with 

a:"ad.ius of 2,82t1.93 feet; a distance of one d.undred eight:/ and eighty nine·one hundredths 

(180,89) feet,more or less, llieaSJHed along the arc to land now or forruerly of VAN Ii:GRJTDlE 

CU:i?.Al:JY; thence n:)rtheast-erly along said last ment1o.ned land ~r..e l'lund.red eighty seven and 

tv:e!ltyfive )ne huri1redths (167~_25) feet more :~r less, to a point Ylnich is distant ar1e hundred 

and ninety five ll95) feet s;,utb:::este:r:ly fr:;m. tile soutl:'.ruesterly side of REvm;J ..:i..VEJfUE, 

measured along a lipe dra·.-1n at right angles t ~ the s outt.~.1:;esterly 1 ine of EEVTI-I~t )J!EI-;'l.E;: 

southeasterly and l'arallel to RE:VIS'.::.V AV:S:ll"I.!B, to a point distant ten (10) feet northwesterl,y 

frJm the north·Resterl:; boundar':! line of land now ~r for!!lerly of STAli.J.l..<<D orr. CChl'XTf G:E' lill\1 

Y:JRK, as established, measured alJng a line drawn at right angles t J the northwesterly line 

l3.nd now or f omerly ::>f STAlD.!._U on.. :;or£P:..DY OF lf.ci}W Y).i..-U':, thence northeaate rly and ~.1arallel 

·with said la·st· m.entbned line of la..'ldnovr or formerly of ST .. t.J:D .. ~W OIL C,Jl.:PA!.:Y OF T::E;if YO.::.K, 

and distant ten (lJ) feet nDrthiresterly theref'rom~i;!ea.su~ed at right a:.J.gles thereto 

in tne southwesterly 1 ine of Rh'Vr:EW A"ll,;"O:lllJE: and thence s outheastel'lY a~ong the southwesterly 

Together with all_ right title a..'1d 

of the _;>arty o! t:'l.e first .;oart in a:1d to any land lying in the bed of any street,:::Jad or 

a.venue,tJl,)en or propsed, in :front or and adjJining said ~)remises to the centre line thereJf. 

--· \TOG:ETF.Ji.q ~.VIT'rl a right o£ v;a.y ten (10) feet ia. \7idth ej:te11d L~g from R.Evr:::·.r AY"Blfi.Iill t s ou.thwest 
~·· 

an::! adj )ining for the entire lengtn the ten (10) foot strip of land included in the b'remisea 

right ~f -,:ay ia t~ be used in corxu~n ·;;j~ t!1e yarties hereto, and t1:1ei!' res.pective success:~rs, 
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and. ar: s i;sns as :::1. ~eans o:f ingress ~r:nn. al1d eg::ess to ?.:zvr:s:~1 AV};:J'U.E: a::-:td rese~vi11g tJ the ;;a~tyi 

of ~~'le first _:Jarl, its successors, and assigns, an easement ~ver the ten (l:J) foot strip o:f l 

land) incluied. in tl1e ;;remises first ab~ve describe~ adj?ining t~1.e 

' 
.ST .. :.J.~.J .. ;..~JJ GIL ;}·Jl:r.?.:\.~"Y UF l&tl YO::UC: said strip of land to be used in common bytt1e parties b.eret_o) 

and their l~espective successJrs, a.'"'ld assigns as a meatlS of ingress :frJm and egress to :R.E""VI.:-~:1 

AV~lTI.}3,. .sot:1at the x.;artiea hereto, and their res .. pective success~rs, anci assigns shall have 

a c:Jm..:.on easement ~:r right. ;]f .:a,y ~vera strip of land,twenty (20) feet in width lying betueen: 

the lands m" :Jr f:J!'nerly of the STAlm.t...'i.D OIL C')JI!l'A1'Y 'JF 1rr:;;r YORK, and :Jther land Jfthe :>'arty! 

of t~1e first ,?art. Said. twenty (20) Io:~t right of Vla:J' tobe alsoused -oy tt1e :farties hereto, andj 

their respective successora,and a.ssigns,toinstall, operate :•aintain and !'eplace se\?ers,gas 

a:.:d water :-aains ,telephone, electric l.ig!:lt and power lines and. :Jt~"lGr ~;u1Jlic a.~d _:)::ivate ut J.li-

ties, ab:lVe or Under grDUnd, t 0 ser-v-e the lands hereby C:JiWeyeQ and Othel' la.n:ia of the pa!'ty 

o::f the fi:::-st part • it Oe ing expressly aereed that suc:J. ut ilit ics are t :;be i:"1stalled ins u~h 

manner as ~nt in interfere with the use of said right of 'llay as a :ueans of ingress fr:nn and 

egress to Review .A.venue,fro.m the land hereby conveyed a'1d :::,tr..er lands of t!1.e .:;arty :>f the 

first .tart. TOGDT!GB. ALSO, wit~l t':le rigllt to the ;;arty :Jf tlle second ;,Jart, its succes~ors, 

and ass.i.ens t;, ca:nnect with and use the existing six (6) inch sewer on otl1er land of the ~.,arty 

of t11e first paxt lying southwesterly of the lan"s of the J;,OKG IStAlTil AAih"t:lAD c:;;,p lrY, such 

se-:.7er c~nnecti::>n n:>t to exceed sL"'"<. (6) i::ches ind..iametar, and suci.t con~~~ectiJn, and use to cJnr 

t inue only so l~ng as the ~ame may be pennitted by municipal O!' :Jther go'lernmental authority 

havL:1g jurisdictiJn of such seYter,pr:>videC, however, that the ~)arty ~f the sec!:l:nd _pa::-t, it.s 

successors, or assigns, shall psy a just and .:ea.sons.ble propo!'tion of tile cJst of r.Ja.intaining 

said e4.isti:1g se"';;e:-; and reserving til the ~:;arty of the first part, its success::>rs, and assigns, 

the right t~ relocate S'~id sev;er Within the "bo<.tn-aries of other lands at their Jv;n e:cpense. 

T::-LE! :d.iul.?Y of the first ~art also :reserves for itself, its successozos, and assigns a :rigl1.t :)f' 

Y~ay or easement to lay, ruaintain, replace o:Perate and reruJve se-~7er,~;,,-ater and ot::-.. er pipe lines 

and conduits and other puOlic and ;>rivate utilities and ap,Yurte!'lances thereto in and t.hr:>ugh 

the strip ;;;f land fi-te (5) i'eet ic v:idth adjo~ining said. t:;l'Jperty o:f STAltDA~.i!> OIL CO.MP ... 3.J::f£ OF 

N£;; YORK, and eJ:tend ing fr Ji!l the land of the LOliG ISL..UTII R.\ILRQAJ CO:i?." .. lff to the s ~ut:ii'lesterly: 

end of said t·~venty (20) fo:>t ri'ght of -::a.y hereinabJve des.cri~oe6.,and ti."len crJssing said right 

:J:f way diagmal.y t:J the ret;;aining lands of the party of the first part. Said utilities shall 

be )laced at least two (2) f~et six (6) inc:1.es bel~tt the surface of the groand, and. shallbe 

installed and maintained S 0 as not t :l unxeas Cn:.;:oi:( i:JC On'lenience the party of the Second )art,' 

its successJxs, .'3.11d assigns, and so as not tj unreasonab .. ,y interefere \7ith the JI.:erati:>n of 

a railraad spur track wi1ich way hereafte!' be const!'ucted or with roadx;ays which r:JE..Y l<ccreafter 

be C.)nstructed. THE party Jf the first part, and its success:>rs, anC assigns \'ThJ shall at 

such tine own the lancls adj .:inii1g fr::mting on :a....~D~il AVElTLf.E, agree to and ,_vith the party of 

tile second part, its st>.ccessJ.:::"s, and assigns that it or they will inde:nnify and save har:-nless 

the Jarty ~f t!"le secDnd ;;art, ita success Jrs, a."'ld aas igns from all 1 :~s or da:lage which t:1e 

party ~f the second ya.rt, its succezsjrs, ::;r o.sa igns may suffer by reas:Jn of uny C.ass.ge to 

l:lel"'sons :Jr pro_perty arisi~g o:...;.t of the installation and .:~aintenance o:f said public ~x· .Priv:::.te 

' at"!d. subject also t:> tl1.e coven.=:t.nts. ~-,ct.· provis i:.::ns :Jt' the above: 

ment i:n~ed bou~·.d.a.:rJ· l. ine agreemen... TOGS:'~ \YITil the &..Pl.JUrtena.."lces and all tile estate and 

rig~1ts 'Jf th.e LJarty ::rf the first _part in and to said :.)re!D.ises. TO I-l!i. .. ~~ A~ill T·J HJL:J the pre-

mises Ile:::ei:-J. granted :...tntJ th.e party uf the seconJ l;a::-t. its success:)rs,. and assigns forever. 

------- -···-··--····-··-·--·-··-·---··------·------·-··---·---·-···-·---··---·----·-·-····------··---··------··-----------
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AlD th.e yarty t;f the first pa.rttco--rensr.ts,as fol.l.ows; FL~ST:T:..J' •. ) .. T the party of t'i1e first part, 

is seized Ji ta.e said ~)remises in fee simple, and has gJod right to convey t!J.e same. SECOl:JJ: 

::'H.U' the :Jarty of tile second yart, shall quietly enj~y tb.e said ;Jremises, T:"!Iil.:Ll:T}~\.T the said 

premises are free from incnnbrances ,~xcept as aforesaid; FOURT!t: T:-i.M.T t:'le :farty of the 

first ]art~·:7ill execute Jr ~ocure any fu.r~h.er necessary assurance of the title t:.J said. 

pre~lises; FIFT1-t:TRAT t!:.e :;>arty ':Jf the first ~a....-t, wilJ. forever wa rant the title to said ~Jre-

mises. IN 'JITKr~SS 71:-i:ER:i>,JF, the :;arty of the first part,has caused its cor:pnate seal to be 

hereunto affi:•eci, and these ;;resents to be signed by its duly authorized officer the day and. 

yea::: :f ir.:t above written. 

Att:'.st; 
F. z .. ·- . .t .. 'L>..:;..I, 

... -\SS IST_·.:;I S:i:'.C.a:::.T.~-3:::: 

(CORP03.J'l.T5: SE .. U.) T.:'fE .A:33.IC.i\.lf AGRICVLTl.BJ..L CEEll!C .. .;.L COlL?_~IT 
(a :Dela .. ,are CorporatiJn) 

by RO::t:..CE 30-.JIER, Pilll:SIIEl·Tl'. 

sr.r.~ .. 'ZE :J]' lT".G~·; Y-::.·HK: COUNTY VF l'f~W YGill::SS: Ol'i the lst day of 1£a.y,nineteen hundred and thirty

one bafore CJe came H0Ri;.CE BO'\'II\E.J.t, tn '"e >mown, who,being by me duly sworn, did. depose and say i 
that he res ides in LAWRE~TCE, L. I., lT. Y. J that he is the President of T:-3 .A.:.c:.:aiCJ.-..K .A.GRICU'1TJ_=--... :'\L 

CH:2IliC).L COllP ... U'IT, a Dela.wa=e Corporation, the corpvrati.Ju described in,and Ythich executed the 

fnsgoing instrUI:lent;that he i~n:>Ws the seal of said corporation; that the seal affixed to 

said i::lstrument is such corporate seal; that it was SJ affixed 'byorder of the board of 

tii!'ectors of said eor:;Joration; and that he signed his name thereto by like order. (LS) 

A.~ .. S:·!..NJ30!llT: N::rtary Public, ·~'i'ESTC~{S;STEB. COU!rr-l, l-7. Y., cert.filed in I7. Y .. CO.!IO .. 525; Reg .. 

ST.AT.E OF }8lt Y0RI:: COUlrri OF l!EW YORK!SS; I, ::>A.NIEL E. Fll\1::·:, C!.:.~RK of the county of lr.E'.V YORK: 

and alao clerk ~f the SiJl'rtEl!Til COl.'BT, in and for said county, :00 HEilEBY CERTIFY: that said 

COU'Rr is a court .Jf Rec;)rd,having by law a seal; that A.1l.S.tl.180Rlr. whose name is subscribed 

to the annexed certificate or !,)roof ofacknoy.;ledgment of the ancexed instrument,Y;as,at the 

! 

time of t·;.king the same a NOT,··-"?.Y .i:'lJBLIC, acting in and for said county, duly comn1isai~ned and 

sworn, and qualified to ad as s:.1ch; ti1at he ll.as fileci in ti'le Clerk's Office Jf the county of i 

liE'¥ YO:dK a certified c ~:;;y of !lis appointment and quali:ficatbn a.s NOT.A."?.Y l'l.lBLIC, for the 

COUNTY OF ';JE:=.t'.:'C£8STER, with his aut og.c..:..ph signature that as sue;-.~. lTOT2.RY ?l:J3LIC, he v;as duly 
I 
I 

I 
autl:l.)rized by the laws of the State of NE:.VYO:aK to protest notes;toiake and certify de):lSiti:>n:s; 

! t J aC.mi!1i st e r o:::hs and affir:rra:ti ons ,to take affidavits and certify the ackmwledgment and 

pro ot: of deeds, and :>ther written instrllments for lands ,tenements and hereditaments to be read i 
i 

in evidence or ·l·ecorded intilis state ;and further that I al:l -,,ell acquainted with the ha...>1dvr.ritin;g 
! 

of' such HOT . .:":.llY FT.IBLIC, and Y':rily believe ~hat his signature to such proof .Jr ackn:mled.gment 

is gen .. :ine. IN TE3TI1!0l:!Y \YHEESOF: l ha:ve ilereunt o set my hand and affixed the seal of said 

C0U'nT, at t!:J.e CITY OF l'lf...''ii YORK in the county of NEW :..'ORE: tais 2 day of'...LW, 1931; (LS) Di.HI!llL 

E. PllTII, CIBE: 

THE L...U-ID AF']ECTED by the w_ thin instrument lies in sect iJn 4 in block '770 Jn the land tle.I;l 

of tl'le c o~Jnty ~f ~u eens. Recorded May 7th, 1931 at 12;13 F• :i., at the request :>f i1."":.".TI:':r.Z:3 

26614; 

-r-----'---h_und.red al1d thirtyllne, ·oetween hliCRllEL J .lli"1.0WU, also ~{nO\Vll as MICE.AEL ~ .3B.OWJ.f_,:;, hereinafter 
·---·--;-·~·--
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Leases on Newtown Creek. 
New York Times (1923-Currentfile); Mar 28, 1934; 
ProQuest Historical Newspapers: The New York Times (1851-2009) 
pg.42 

Leases on Newtown Creek-

The Avers Fuel Company has 
leased for a wholesale and retail 

1 coal yard about 80,000 square feet 
I on Newtown Creek, near Green-
point Avenue. The lessee is im

. proving the property to accommo-
1 date ocean-going steamers. C. Grant 
· Keck and Hosinger & Bode ar
ranged the rental for the American 
Agricultural Chemical Company .. 

Reproduced with permission of the copyright owner. Further reproduction prohibited without permission. 
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Improvement, Due in Industrial Areas; Some Recent Waterfront Deals ... 
New York Times (1923-Currentfile); Jan 6, 1935; 
ProQuest Historical Newspapers: The New York Times (1851-2009) 
pg. REI . 

Improvement. Due in Industrial Areas; 
Some Recent Waterfront Deals Reviewed 

Promise of an early Improvement 
in real estate values generally is 
seen in the fact that activity in In~ 
dustrial and waterfront property, 
one of the first groups to slacken 
under the depression, was equal 
during 193( to the aggregate fo~ 

the three previous yearst according 
to specialists in this class of 
property. 

••Industrial real estate began to 
stagnate tv.·e years before the stock 
market decline and three years be
fore the buHding boom subsided," 
George J. Brown said yesterday. 
"Its present return to activity is 
significant. 

·'Several sales in 1934 marked the 
return of properties from financial 

, institutions where th1i!y were not ~ 

I desired, to interests able to employ J 

. them in profitable business oper~-1 
lions. But the most important· 
transactions were voluntary sales 
a.nd leases prompted solely by busi
ness necessity. 

'
4 And this demand for additional 

faciUties for transshipping and 
. warehousing merchandise. for stor
ing and .qjstrib~ting coal, oil and 
lumber, and for manufacturing pur
poses, indicates both a return of 
confidence and an increase in busi-
ness activities.'' I 

Among the deals was a Jon&lease 
on more· than twenty-six acres of I 
land w.ith warehouses and indus-

. trial buildings at Kearny, N. J., 

. known as the Lincoln Tidewater 

Terminal, which has extensive deep
water fror. tage on the Passaic 
River, and five miles of railroad 
sidings. It was let to the Harvey 
C. Miller organization, which also 
took purchase options• 

Another deal was the sale by the 
Bowery Savings Bank, comprising 
800 feet of frontage on Gowanus 
Bay, Brooltlyn, with about sixteen 

i acres of land and land under water 
improved with docks and ware

. houses. Thig property was taken 
I over by JntPrests engaged in a gen-
1 era! storage and terminal business. 
'1 Among coal companies there were 
. signs of activity. The Avers Fuel 
·Corporation leased. with purchase 
options, about 75,000 square feet of 
land in Long Island City fronting 

I 
on Newtown Creek. A Manhattan 
coal yard at l41st Street and the 
Harlem River changed ownership . 
A large yard a.t the foot of North 
First Street, Brooklyn, was leased 
by Miner$ Fuel Corporation. and 
Sinram Brothers. Inc., purchased 
the y~rd at the foot of 138th Street 
and the H:arlem River. 

Expanding business made it 
necessa1·y for oil ~ompanH~s also to 
find new land. Tb.e First National 
Oil Corporation leased about 94,POO 
square feet of land in Long Island 
City fronting on the East River, 
and two smaller parcels were leased 
to oil companies on Newtown 
Creek. 

The lumber in~ustry was rep,re-

Contlnued on 'Page Two. 
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INDUSTRIAL REALTY 
SHOWING STABILITY 

(lontlnued From Page One. 

sented In the leasing by a large 
producer, ol ten acres on West 
Street, Greenpr 'nt, Brooklyn, with 
an East River frontage improved 
with two pier.s. 

Listing several other deals, Mr.J 
Brown declared: 

"The aggregate value of these • 
waterfront pro.perties is about ! 
$3,000,000 at current prices. There 
were also numerous transactions in 
industrial properties not . on the 
waterfront. These included leases 
of manufacturing space, some of 
them for large floor areas, in ware
housing and manufacturing build
ings well scattered over the Port ·

1 district." 
Among these were the sale of the 

General Electric Plant, 110,000 
; square feet of modern buiJdings, at 
1 Harrison, N . .J., bought by the ·Rey
' nolds Metal Company; the Barber 
Thread plant at Clifton, N. J., 
about 125,000 square feet of build-

i ings sold to the Bright Star Bat
tery Company, and 150,000 square 
feet of land and buildings at Eliza
beth, N. J., purchased by S. E. and 
M. Vernon, blankbook manufactur
ers. 

"The Interest and activity fn all 
kinds of industrial properties was 
well distributed over the Port dis
trict, and well sustained throughout 
the year, and the prospect for 1935 
Is brighter than at any correspond
Ing date for at least seven years," 
Mr. Brown said. 

C. Grant Keck, another specialist 
in this type of property, also ex
pressed confidence in the Imme
diate future of the market, and as
serted as well that "there was 
greater activity in waterfront prop
erty in 1934: th8.n in e. great many 
years." 

Among the large leases concluded 
by his office in the last year he 
mentioned that of about 60,000 
square feet in the brea.kw;ater at 
the Erie Basin, in Brooklyn, to the 
Shepard & Morse Lumber Company, 
which also received a number of 
valuable privileges there. For the 
American Agricultural Chemical 
Company he leased 80,000 square 
feet on Review Avenue and New
town Creek to the Avers Fuel Com
pany. 

He also sold a plot at Greenpoint 
Avenue and Newtown Creek, Brook~ 
lyn, to the Arguls Gas Stations for 
a bulk oil - plant, and recently 
leased, for the French Government, 
about 120,000 square feet at Com
merclsl Street and Newto'wn Creelc, 
Brooklyn, to the Beacon Coal Com
pany. 
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iJ! ~~~ttan!' -,,, __ 

d: 

a ~nt::!.~ ·=>::"'iii'oJli•b:l tmder ~he 1~ 
r;r•!::i•~!i!-I ot!tc~ a1, l;';t' f~~t t..;:~ :Street., Borough 

iw t~rk; 

~ 

~·;.-;,-;,-:-.. ~ 
VIII THL VJ. .. ti IDm'!S1"1l'!:I cm:i:"Ak"',; a eorporat.ion o:rjanised U."ldex the l.aw o! the state of 
Maine1 havi:J@ .an ot!ict; at 37-30 Rmw Av~tno..l.~•. Long Isl.t!n.d City, Boroqh and Coun·j,.; 
ot ~eenlll1. City L~ :!"tate ot New York, --.::......, _____ ~ --

~ ~--.#,1 --,.,..pan. 

I 
t 
1 

~~. flat th 1Bf7 tilth._ ,.n, m co.add.,..._w I . 
Olle ~ed Dollar.s ($100), l~vtul money of t."le United State;$ and r>t!lw e;ood ud 
Tnl1mbl111 CQ!lejdt!t'St.iaM 

---~-~----------~··-·---

--------------------~------------··-

, -~ tlid CttrU!il'l lett, pieee or pruoeel of land~ ~i~'Wltlll1 lJ1.rli .&rJd be:in& at 
I..oa& Isl&:!Xl City in the Fi:r-st Ward of the Borou,gh and Cmmt:r Qf Queeni'>,. City and st~te 
of li·W York, bounded and describe-d a:s folle'lf:: 

Bmi.!Ili'DG at fil po:int li:l the Southwester~ right o.f '~mY line or th'!! LOng l!!lend 
ltll:ilre>"'d C.:r~ ;;ha'l\!' 1t h intersected by the d:l:rlsion lint 'betlolf!en the herein de
ge·r1blld preo:il!e;£1 md lands now or formerly of The Standard OU Cox~ of Mew· York, 
~:~dd dividcm line b-~ng defined. in e bound~.<.ry lin~ agreEmEnt dnted .:\'!lg!.l:;;t ;r~t 1905.~ 
beb,!;t::U 0>".;,:;~·.;~ F. f"lr"'""' 6nd Wel..tot"it' D. Dougl1111 ll'll.d t!!te.a.::iard Oil Com::>ar.;r of Jiew York e.nd 
reco~r;d in the Ot'i'ice of t.ile CloJrk of th& OoU!lty of liUeetm in I.iber: _1}831 ~~.~~~_:Of 
Con"f\l)'at>Ces on August 15th, 1905 end t.•unni:ng (1.) t-benei! 1n ~<- fcmthwef1tiriy"Qirection 
lllOn£ ~;~od.<! div.l.d.or. 11ne <t: de.tinl!til. i!l the above lllellti<med agreem-&nt 126.06 fet:t tp {),n 
<~~nele point in Mid cUvidcll lint-! ~~) :t.h{!<!lc~ .. c~t-!n~•'l£ iti {• &I'U:tfiveift-rly direction 
alG-r-b ?aid <ij,virion Hne 2']6.1.;7 f~.~ to th~ Northeasterly 'muk:,.,e~.d line of lie.vtown 
C:re..-lq (:.~) tne·nct> in Zl Nortb\!f!f;t~rly dit-~t~tion ~tJ.onf: edd Morthe-~~!lte.rly buJJr:l'l!i!~.'t li.?Jce I 
24C•.!':·S !'e~t t.o thi' iiihi~ion Untl' bl!Jtlfettn tll'l' her'!!in d.,;;cr!bed pr~e;t>ll $mO lil.nd::' !lOW or I 
fct>::t>a<ly vf Tbe- Ver. lce·rttti:•c Co:rn;JMf; (4} tn~nee in !i .. N.;.rthFeFte:r\~· dir~ct.!on elong f 

tni<.~ din~ion line E>.~ d . .;;zcr1ht>d in th~: de~ deted A~'l.bu~t '181 1'7171 f!:<>:;;r; 1"ta: Vt.n !d~:r-- ! 
ctine Com;n~n..,· to 'l'h~ Am>r!I'ic;;n !'·~rieultur[ll Cbemleo.l Cot:pRt1Y (Conm·eticut.) snd recoreed i 
in t.h.!;! Office- of t~c Cl.cr,k of' tbe- l}ounty of Coue.en~ 1:1 Libi:r 211.6. , p;:;~'e ~ . . ?!'. Con~{~~·am::l1!';!1· 
·on O<:tcObn• 6t.ht l9J.7, .!l d:h:to;nce of 16/i fl!'et to .N, mgh• ?Oi;;t !z: c.Pl·5 .!:)~'""n''}n '"inei 
(5) t:1'.'ll.C!! eonti.mliu~,; «ionz f~id dirld.on lint> in r. :icrthf~L:;tn·!J.- dir-.rct!.or. clon.g a 1 
Une fori::dil£ '\.Hh th~> lc.ct ntcntiarwd eou;r<>e an nngl.f' of 17£ d!!!J;rt•t:f .:22 !ldr,u.tee 1,4 ··1 

r.eeMC:e, r; di: t.~r.M -of 2K.•·6 i"<-•et. t.c en an:gh poid iP ::rii: di.,·h·:ion lil:'l.r;. (6} thi<nt:e 
in £• ~lq.:rtheu:.hr1t dir~~tion •tL\. ulong ::aid ·.'livl.don line ~::· C:!o:~cr~h~;a in 1!!. dee-d from] 
Th!' Am•·7r'l(•:u'l /, 0 1'!..':!.11 h;.r; 1 C:•~·d~:;d L'on··,...,'lY .( c 'fhr Y;,n l:dq·:otlm: CO::liJt.h;' d!!t~d #ut.,""11:st. l$,, 
]Ol'l. 19£.8:<. f<·~;~ tt:• b<· :C'<Jilt.hw~::~·to:ly rit:~M ot W!cy liru• o~ 'l'!:cc :.0:-.;;; Id~.r:d ?.ail:-o::.d ' 

/.,_ Co:m.~·~r·aty; (7} t~·l:·~·lc~ i, :1 :">::h.tt t1-ce~ tr.::-:r:ly dir~e·+,it!n r.:lor~ ~.rJ .. d :?:o'J.thYe~:t1:1 .. ly r!.~ht. of ~-·:Ay 
Hw: ~o t. • .- •)trt (•r ,;:q:.-; ::,!" tn:c~:inpini!• b~in.; t,b(' ~·.A:;.(• ;Jr~m~."~~ cll.'~c.~i.~~·'T k: ~' ·:'~!~ ~r~ · 

~~~.~~.::£.f.·:.·;:.~~:::~~~.~~<~. i. :~~ -~~~·i: .. ;~~ ~·~·~i, 1 j~(·~;rn.:~:,~~t:.~l~,:~;~:,~;~;~,~~~ 1:.~~~ ~-h; 5f? 1~:-~~:·rr ... :? ~~~f~·; E·~ · 

:::,! ".i:~ t-:;tu..r.t;. )~ :.:lf·•~L~',. II.~ Li':· .... '!" 1~]/,6 1 £1ti~zP 5-:S.6 ;:_,f C:.:~<!'l'"'.::·ye-nc~~~ ·:::.n F'e-br· _ _.:~;. ::,/,_ !··~,~.l 
~~nd i:t>:t~,·,~~'""l -:.tr~ri~r : ·~·::t t•)!i .~, P.lac~: 7?t'J1 >J:fi t.he la.n.d .!'!'1'~1.1) or ~,r· C1Y>i!l~.- or :~~F.~"=':n~ .• 



.... 
ftAJI 01 U.UIDIIl GDcii.. .,_,.c • I, IDHir K. mrrzu.. Oo\UI~ O,erll •t ~bot Ctaat~ •t ~· 

DO HUIIY CUIJ:l'r ~ % • t.a. lawtcal Oa..\o41aiQ of t.bl oft1o11l IHOrh 'f .. tartoe MUo 

ot M14 GMu~.V _.. u •* otnou, .. 4W, wt.bonae4 t.o ltw. oer\ltlat.et of ..P"J'Ill7 
~t I:.Gut 4. Ide, ..... ~~ h !l\l.beOr1'bt4 Lo "Lao anDU.e.t ~\1 wu, ct t.bl t.lat Of 

·~ U~~t ·-· • .. ,..,. ~u. 1a. COOk ooua.v. A~~l.r ••••~o~~e4, ...,..,. 1111 .. , ...... 
... ~. a!ll WUI!In.& "' U&lat.at.ar oat.he loD4 t.a t.a'lte ao'lmow~d.I•'Ot.a all& pnore or .._ .. u 

... .,_ .. •t 1-., '-'-~• u blrdlt&IMftt.a 1u aal4 s~n• or 1111~1•, all or 'ltlioll 

..,.,. ,.,.. ~. II"MMft.l I:Dil ru .. ln...,. ottlo11 that. 1 aa nll eoqu.unu' -.\1.h tho baD6-

'"'1t.tDt or .. ~. ... hz:7, ..,. urtly bel1ne that thl lliiDt.'.un to tbl 11!11 l""" le &1r.•tlc•. 

U: ~TliiO!n' ~~, : 'ba w• i:l8rwn~ .. t ~ b&nd and af~1z.H tb.l ••&l or tho Ooml\.7 ·of 

Oo~ at. II.T ottS.ee U1 tM 01.~1 or Ch1o-.o ln tbt u1d Oo•tn~,· thla 21 at. dq or ~t. 1917. 
( ;.. s. ) 

IDt.ord &114 .-panes tbl roro&obc wtt.!:> the or1i1.oal Octo'oer 6, l~17, at 10.20 .A. N. 
an4 lallxd \l~nU't.lln 4 }tOU 771 qn the IA'Od W.p or t.ht Cwnt.y or ~u10111, 

baai.-ae4 'bf ...y'-<-'f JJZ! O~r'c. . .. ,_I'J.Ilt) 
::;.::.;.....->: .. Nr4e4 a't. tbl re tat. or atrr~, io'bbt ~ ••ard, 60 B1 ..-a,y, IL '!. ::.. ._. J:t(., .. ~ 
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UNITED STATES DISTRlCf COURT 
EASTERN DISTRlCT OF NEW YORK 

DMJ ASSOCIATES, L.L.C., 

-against-

Plaintiff, 

CARL A. CAPASSO; BASF CORPORATION; 
CHEMICAL LEAMAN TANK. LINES, INC.; 
PROCTER & GAMBLE HAIRCARE LLC; EXXON 
MOBIL CORPORATION; GENERAL DYNAMICS 
CORPORATION; RUSSELL W. MAHLER; 
REVIEW SUPPLIES, INC.; QUANTA RESOURCES 
CORPORATION; THE IDTCHCOCK GAS ENGINE 
COMPANY; THE STANLEY WORKS; NANCO 
CONTRACTIN"G CORP.; UNDERGROUND 
EQUIPMENT CO., LID.; ROCKWELL 
AUTOMATION, INC.; DAIMLERCHRYSLER 
CORPORATION; FORD MOTOR COMPANY; 
INGERSOLL-RAND COMPANY; UNITED 
1ECHNOLOGIES CORPORATION; l'vfERRILL 
LYNCH & CO., INC.; P ARIBAS NORTH 
AMERICA INC. AS INDEMNITOR OF MERRILL 
LYNCH & CO., INC. AND MERRILL LYNCH 
MONEY MARKETS, INC.; ALCOA INC. f/kJa 
ALUMINUM COMPANY OF AMERICA; ALLIED 
WASTE INDUSTRIES, INC. (INCLUDING 
BROWNlNG-FERiUS INDUSTRIES, LLC OR 
"B.F 1."); BARRY CONTROLS DMSION OF 
BARRY WRIGHT CORPORATION; BEAZER 
EAST, INC. FIKJA KOPPERS, COMPANY, INC.; 
BORGW ARNER INC.; BP PRODUCTS NORTII 
AMERICA INC., INCLUDING BP AMOCO 
CORPORATION, ATLANTIC RICHFIELD CO., 
AND AMERICAN BRASS-ANACONDA (AJK/A 
OUTOKUMPU AMERICAN BRASS, INC.); 
BUCKEYE PIPE LINE COMPANY, L.P.; CARRIER 
CORPORATION; CATERPILLAR INC.; CHEYRON 
ENVIRONMENTAL MANAGEMENT COMPANY 
(FOR ITSELF AND ON BEHALF OF CHEVRON 
U.SA. INC., TEXACO INC., AND KEWANEE
INDUSTRIES, INC.); COLONIAL PIPELINE 
COMPANY; CRUCIBLE MATERIALS 
CORPORATION (A/KJA CRUCffiLE SPECIALTY 
METALS) FORMERLY A DMSION OF COLTEC 

CV 97 7285 (DLI)(RML) 

THIRD AMENDED 
THDID-PARTY 

COMPLAINT OF EXXON 
MOBIL CORPORATION 

AND QUANTA 
RESOURCES 

CORPORATION 
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INDUSTRIES; DANA CORPORATION; 
EVEREADY BAITERY CO., INC., SUCCESSOR 
TO CERTAIN OF THE BATIERY RELATED 
LIABILITIES OF UNION CARBIDE CORP.; 
GENERAL ELECTRIC COMPANY; GENERAL 
MOTORS CORPORATION; GOULDS PUMPS, 
INC.; HONEYWELL INTERNATIONAL INC.; 
MACK TRUCKS, INC.; METRO POUT AN : 
SUBURBAN BUS AUIHORITY D/B/A MTA 
LONG ISLAND BUS; MILLER BREWING 
COMPANY; NIAGARA MOHAWK POWER 
CORP.; NATIONAL GRID USA; NATIONAL GRID 
GROUPPLC;NORTHROPGR~ 
CORPORATION {ON BEHALF OF NORTHROP 
GRUMMAN SYSTEMS CORPORATION) 
(GRUMMAN AEROSPACE CORP.) AND 
NORTHROP GRUMMAN SPACE & :MISSION 
SYSTEMS CORPORATION (TRW INC.); PFIZER 
INC; WARNER-LAMBERT COMPANY LLC (ITS 
FORMER SCIDCK-Wll..IGNSON SWORD 
DMSION); WARNER-LAMBERT COMPANY 
LLC (lTS FORMER WHOLLY -OWNED 
SUBSIDIARY NEPERA, INC.); PHARMACIA 
CORPORATION (lTS WHOLLY -:OWNED 
SUBSIDIARY THE UP JOHN COMPANY); PUBLIC 
SERVICE ELECTRIC AND GAS COMPANY 
('"PSE&G"); REYNOLDS METALS COMPANY 
AnUAREYNOLDSAL~;ROME 
STRIP STEEL COMP ANY,lNC.; SHELL OU.. CO.; 
SIKORSKY AIRCRAFT CORPORATION; SPX 
CORPORATION, ON BEHALF OF ITS FORMER 
DMSION, LEEDS & NORTHRUP; THE MILLER 
COMPANY (N/KIA T CORP.); AND VIACOM 
INC., SUCCESSOR BY MERGER TO CBS ' 
CORPORATION, FORMERLY KNOWN AS 
WESTINGHOUSE ELECTRIC CORPORATION, 

Defendants. 

EXXON MOBIT.. CORPORATION and QUANTA 
RESOURCES CORPORATION, 

Defendantsffhird-Party Plaintiffs, 

-against-

ACE WASTE OIT.., INC.; ACITVE OIT.. SERVICE; 
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ALCAN ALUMINUM CORPORATION (a/k/a 
ALCAN SHEET & PLATE); ALL"COUNTY 
ENN1RO~NTALSERV1CE;AMPHENOL 
CORPORATION; ANDAX ENVIRONMENTAL 
CORP.; ASIU..AND CHEMICAL, INC. (a/k/a 
ASHLAND, INC.); AVCO CORPORATION (a/k/a 
AVCO LYCOMING); BROOKHAVEN NATIONAL 
LABORATORY; REPUBUC ENVIRONMENTAL 
SYSTEMS, INC. (a/k/a CHEMICAL 
MANAGEMENT INC.); CHEMICAL POLLUTION 
CONTROL, INC. (a/k/a PIDLLIPS 
ENVIRONMENTAL); CROSMAN CORP. (f/k/a 
COLEMAN AIRGUNS, INC.) (tlkla CROSMAN 
ARMS COMPANY, INC.); AMERICAN CLASSIC 
SANITATION (V'k/a FARNHAM 
ENVIRONMENTAL & FARNHAM SANITATION 
SYSTEMS OF CT); HARBOR PETROLEUM 
CORP.; EMHART TEKNOLOGIES LLC; THE 
HITCHCOCK GAS ENGlNE COMPANY; 
INDUSTRIAL DEVELOPMENT CORP. (a/k/a 
INDUSTRIAL ENVIRONMENTAL); INTERSTATE 
TANK CLEANlNG CORP.; JONES 
E~O~ALSERVICES(NORTHEASn, 
INC. (fi'k/a GEOCHEM, INC.) (flk/a JET-LINE 
SERVICES, INC.); THE MARLIN FIREARMS 
COMPANY; NASSAU TANK CLEANING 
SERVICE, INC.; REXAM BEVERAGE CAN 
CO~ANY(a/k/aNATIONALCANCOMPANn 
(alk/a AMERICAN NATIONAL CAN COMPANY); 
NEAPCO, INC. (a/k/a UNITED COMPONENTS, 
INC.); NEW ENGLAND TANK Lrn!NG OF 
CONNECTICUT, INCORPORATED; NEW ERA 
on. SERVICE, INC.; OIL CITY PE'TROLEUM CO., 
INC.; PEABODY COASTAL (a/k/a PEABODY 
INTERNATIONAL CORP.) (a/k/a PULLMAN, 
INC.); UNION CARBIDE CORPORATION; ·· 
PROCTER & GAMBLE HAIRCARE LLC; REVERE 
COPPER PRODUCTS, INC. (a/k/a REVERE 
COPPER & BRASS IN CORPORA TED); RIVER 
TERMINAL DEVELOPMENT (SCRAP YARD 
DMSION) (a/k/a RTC PROPERTIES) (tlkla UNION 

. MINERAL & ALLOYS CORP.); ROYAL TANK 
CLEANING CORP.; SIMMONDS PRECISION 
PRODUCTS, INC.; MOEN INCORPORATED, A 
FORTUNE BRANDS COMPANY (flkJa 
ST ANADYNE, INC.); SUNOCO, INC. (a/k/a SUN 
OIL REFINERY) (flkJa SUN Oll. CO.); TDY 
INDUSTRIES, INC.; TOTAL RECOVERY, INC.; 
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UNITED STATES DEPARTMENT OF THE AIR 
FORCE; UNITED STATES DEPARTMENT OF 
THE ARMY; UNITED STATES DEPARTMENT OF 
THE COAST GUARD; UNITED STATES 
DEPARTMENT OF THE NAVY; WALLACE 
INDUSTRIES JNC. (alk/a WALLACE STEEL 
CORP.); KRAFT FOODS GLOBAL, INC. (flkla 
WARE CHEMICAL); WASTE MANAGEMENT OF 
MARYLAND, INC.; WYMAN-GORDON 
COMPANY; ZOLLO DRUM COMPANY; COOPER 
CROUSE-HINDS, ILC (f!kla CROUSE-HINDS 
COMPANY); THE HERTZ CORPORATION; LONG 
ISLAND LIGIITlNG COMPANY; NL 
INDUSTRIES, INC.; CROWN CORK & SEAL 
COMPANY, INC.; and CONOCOPHILLIPS, 

Third-Party Defendants. 

THIRD AMENDED THIRD-PARTY COMPLAINT OF 
DEFENDANTSrrHIRD-PARTY PLAINTIFFS QUANTA 

RESOURCES CORPORATION AND EXXON MOBIL CORPORATION 

Defendants/Third-Party Plaintiffs Quanta Resources Corporation ('"Quanta") and Exxon 

Mobil Corporation (''ExxonMobil," collectively, the "'Third-Party Plaintiffs"), by and through 

their respective undersigned counsel, bring this Third Amended Third-Party Complaint, pursuant 

to Federal Rule of Civil Procedure 14, and in support thereof aver as follows: 

INTRODUCTION 

I. In its complaint herein, plaintiff DMJ Associates, L.L.C. ("'DMJ") sought 

to recover, inter alia, response costs that it allegedly incurred pW"SUant to the provisions of the 

C()mprehensive Environmental Response, Compensation and Liability Act of 1980, as amended, 

42 U.S.C. §§ 9601 et seq. ('"CERCLA'"). DMJ sought reimbursement of response costs that it 
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allegedly incurred in response to the alleged presence of hazardous substances on the property 

located at 37-30 through 37-32 Review Avenue, 37-98 Railroad Avenue and 38-20 Railroad 

Avenue/Newtown Creek, in Queens, New York (the 11Capasso Property"), and a declaratory 

judgment on liability for response costs that would obligate the named defendants to pay for any 

past and future response costs associated with the Capasso Property. DMJ also sought to recover 

damages from the defendants lUlder certain other theories which, together with DMJ"s CERCLA 

allegations, are detailed in DMJ's Fourth Amended Complaint, a copy of which is amJexed 

hereto as Exhibit "A" (the "Complaint'"). 

2. In the Complaint, DMJ alleged. inter alia, that 

a) hazardous substances allegedly present at the Capasso Property 
were released, in part, from property located at 37-80 Review A venue, 
Queens, New York (the •'Quanta Facility"), that Third-Party Plaintiff 
Quanta was liable for such releases as an owner and operator of the 
Quanta Facility and that the allegedly-released substances were hazardous 
substances within the meaning of40 C.F.R. § 302.4; 

b) the defendants other than Quanta were liable for such releases as 
generators of hazardous substances sent to the Quanta Facility; 

c) the allegedly-released hazardous substances migrated, and 
continued to migrate, from the Quanta Facility through the environment to 
the Capasso Property, and endangered and contaminated that property; 

d) from in or about 1970 until in or about 1981, the Quanta Facility 
was an active disposal site and transfer facility for substances generated 
primarily or exclusively off-site, and was also used as a waste oil 
recycling and storage facility; and 

·e) substances were spilled and released into the environment at the 
Quanta Facility, that such substances posed a substantial present or 
potential hazard to human health or the environment, and that therefore 
such substances were ha2:ardous. · 

3. A number of the defendants have expended response costs in connection 

with the Quanta Facility and Capasso Property, and upon information and belie£: will expend 

additional response costs in the future. 
-2-
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4. The group of defendants that expended most of these response costs (the 

'~Settling Defendants'') entered into a written settlement agreement with DMJ (the ·:settlement 

Agreement") pursuant to which they agreed to pay, and have paid, certain amounts to DMJ and 

made certain commitments to DMJ to remediate the contaminated conditions at the Quanta 
. L 

Facility and the Capasso Property. Those amounts and commitments represent recovery for 100 

percent of the claims that were made and that could have been made by DMJ in this action. 

5. By making payments plli'Suant to the Settlement Agreement and 

com.nritting to remediate the Quanta Facility and Capasso Property, the Settling Defendants have 

paid or will pay more than their fair share of the claims that DMI made or could have made in 

this action. 

6. The Settling Defendants have assigned their rights to recover their 

response costs, their right to seek contribution arising from their payments to DMJ and their 

costs of fulfilling their commitment to DMJ to remediate the Quanta Facility and the Capasso 

Property to the Third-Party Plaintiffs. 

THE THIRD-PARTY DEFENDANTS 

7. With the exception of Proctor & Gamble Haircare LLC and The 

Hitchcock Gas Engine Company, none of the entities or their predecessors named herein as 

Third-Party Defendants were named as defendants in the Complaint. 

8. Each Third-Party Defendant generated or transported hazardous wastes or 

other hazardous materials that were delivered for disposal or treatment to the Quanta Facility. 

9. This Third Amended Third-Party Complaint asserts claims against those 

entities whose waste, upon information and beJief, was delivered to the Quanta Facility during 

the time period of 1972-1981. These claims are for any costs, ~ges and equitable reljef that 

-3-



Case 1 :97-.cv-07285-DLI~RML Document 1149 Filed 11/08/2007 Page 7 of 14 

DMJ recovered in this action and for the response costs incurred and to be incurred by the 

Settling Defendants. 

10. The Settling Defendants denied that they were liable to DMJ under any of 

the causes of action DMJ asserted against them. However, they entered into the Settlement 

Agreement with DMJ. The commitments made and the amounts that the Settling Defendants 

agreed to pay, and amounts that they have paid to DMJ pursuant to the Settlement Agreement, 

represent recovery for 100 percent of the claims that were made by DMJ in this action. 

11. By making the payments and undertaking the remediation obligations 

pwsuant to the Settlement Agreement to DMJ, the Settling Defendants have paid or will pay 

more than their fair share of the claims that DMJ made or could have made in this action. Thus, 

each of the entities named as a Third-Party Defendant is liable to the Third-Party Plaintiffs for 

such costs and amounts, or alternatively for contribution of such ·Third-Party Defendants' 

equitable share of said costs and amounts. 

12. Upon information and belief. the following Third~Party Defendants 

generated or transported hazardous waste that was delivered to the Quanta Facility, from which, 

DMJ alleges, these materials were released and/or disposed of and migrated to the Capasso 

Property: Ace Waste Oil, Inc., Active Oil Service; Alcan Aluminum Corporation (a/kla Alcan 

She~t & Plate); All-County Environmental Service; Amphenol Corporation; Andax 

Environmental Corp.; Ashland Chemical, Inc. (alk/a Ashland, Inc.); Avco Corporation (alk/a 

Avco Lycoming); Brookhaven National Lab.oratory; Republic Environmental Systems, Inc. 

(a/k/a Chemical Management Inc.); Chemical Pollution Control, Inc. (alk/a Phillips 

Environmental); Crosman Corp. (fi1c/a Coleman Airguns, Inc.) (fi1c/a Crosman Arms Company, 

he.); American Classic Sanitation (fi1c/a Farnham Environmental & Farnham Sanitation Systems 

~4~ 
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of CT); Harbor Petroleum Corp.; Emhart Teknologies LLC; The Hitchcock Gas Engine 

Company; Industrial Development Corp. (a/k/a Industrial Environmental); Interstate Tank 

Cleaning Corp.; Jones Environmental Services (Northeast). Inc. (flk/a Geochem. Inc.) (flk/a Jet~ 

Line Services. Inc.); The Marlin Firearms Company; Nassau Tank Cleaning Service. Inc.; 

Rexam Beverage Can Company (a/k/a National Can Company) (a/k/a American National can 

Company); Neapco. Inc. (a/k/a United Components, Inc.); New England Tank Lining of 

CollDecticut, Incorporated; New Era Oil Service. Inc.; Oil City Petroleum Co .• Inc.; Peabody 

Coastal (a/k/a Peabody International Corp.) (a/k/a Pullman. Inc.); Union Carbide Corporation; 

Procter & Gamble Haircare. LLC; Revere Copper Products. Inc. (a/k/a Revere Copper & Brass 

Incorporated); River Terminal Development (Scrap Yard Division) (a/k/a RTC Properties) (fik/a 

Union Mineral & Alloys Corp.); Royal Tank Cleaning· Corp.; Simmonds Precision Products, 

Inc.; Moen Incorporated, a Fortune Brands Company (flkla Stanadyne.Inc.); Sunoco, Inc. (a/k/a 

Sun Oil Refinery) (flkla Sun Oil Co.); TDY Industries. Inc.; Total Recovery. Inc.; United States 

Department of the Air Force; United States Department of the Army; United States Department 

of the Coast Guard; United States Department of the Navy; Wallace Industries Inc. (a/k/a 

Wallace Steel Corp.); Kraft Foods Global. Inc. {ffk/a Ware Chemical); Waste Management of 

Maryland. Inc.; Wyman-Gordon Company; Zollo Drum Company; Cooper Crouse-Hinds. LLC 

(f/kla Crouse-Hinds Company); The Hertz Corporation; Long Island Lighting Company; NL 

mdllStries. Inc.; Crown Cork & Seal Company. Inc.; and ConocoPhillips. 

13. Pursuant to Federal Rules of Civil Procedure 14 and 18. the Third-Party 

Plaintiffs hereby assert claims against the Third-Party Defendants under Sections 107 and 113 of 

CERCLA. 42 U.S.C. §§ 9601 et seq .• and under C.P.L.R. §1401. for (i) response costs. (ii) 

contribution in connection with the claims that were asserted by DMJ against the Settling 

-5-
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Defendants and subsequently settled. and (iii) a declaratory judgment of liability for response 

costs and/or contribution that will· be binding on any subsequent action or actions to recover 

further response costs and/or con~bution. To the extent inconsistent with any of the averments 

in their Answers, Affirmative Defenses and/or Counterclaims, the allegations made below by. the 

Third-Party Plaintiffs are made in the alternative to and without waiver of any such averments. 

14. Without any waiver of: or prejudice to, its rights, Third-Party Plaintiff 

Quanta does not join in or assert any claim or cause of action against Third-Party Defendants 

Ashland Chemical (alkJa Ashland, Inc.), Avco Corporation (alk/a Avco Lycoming), Brookhaven 

National Laboratory, Sunoco, Inc. (a/kJa Sun Oil Refinery) (f/kJa Sun Oil Co.), Ware Chemical 

(olkJa Kraft Foods Global, Inc.), and ConocoPhi1lips. 

15. Without any waiver of, or prejudice to, its rights, Third-Party Plaintiff 

ExxonMobil does not join in or assert any claim or cause of action against Third-Party 

Defendant Rexam Beverage Can Co. (alk/a National Can Company) {a/k/a American National 

Can Company). 

JURISDICTION AND VENUE 

16. This Court properly had jurisdiction to adjudicate the Complaint 

Jurisdiction for ~is Third Amended Third-Party Complaint is founded upon Sections 107(a) and 

113(b) of CERCLA; 42 U.S.C. §§ 9607(a) and 9613(b); 28 U.S.C. § 1331, as well as the 

principles of ancillary jurisdiction over those claims arising under the laws of the State of New 

York. 

17. Venue is proper in the Eastern District of New York pursuant to 28 U.S.C. 

§ 1331, 28 U.S.C. § 139I(b) and 42 U.S.C. § 9613(b), because the alleged releases and 

threatened releases that are the subject of the underlying action occWTed in this district 

-6-
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COUNT I 

Cost Recovery Pursuant to Section 107{a) of CERCLA 

18. The above allegations of this Third Amended Third-Party Complaint are 

hereby incmporated by reference as if :fully set forth herein. 

19. Pursuant to CERCLA Section 107(a)(3), 42 U.S.C. § 9607(a)(3), any 

person who, by contract, agreement or otherwise arranges for disposal or treatment, or arranges 

with a transporter for transport for disposal or treatment of hazardous substances owned or 

possessed by such person, by any other party or entity, at any facility owned and operated by 

another party or entity and containing such hazardous substances, is liable for response costs 

incurred or to be incurred in connection with the alleged releases or threatened releases of 

l!azardous substances at the facility. 

20. The Quanta Facility and the Capasso Property are both "facilities" within 

the meaning ofCERCLA Section 101(9), 42 U.S.C. § 9601(9). 

21. Each of the Third-Party Defendants is a "person" within the meaning of 

CERCLA Section 101(21), 42 U.S.C. § 9601(21). 

22. The Third-Party Defendants, by contract, agreement, or otherwise, 

arranged for disposal or treatment, or arranged with a. transporter for disposal or treatment of 

hazardous substances they owned or possessed to the Quanta Facility within the meaning of 

CERCLA Section 101(14), 42 U.S.C. § 9601{14). 

23. There has been a "release" or "threatened release" of hazardous substances 

fi()m the Quanta Facility as defmed by CERCLA Sections 101(22) and I 07(a), 42 U.S. C. §§ 

9601(22), 9607(a). 

-7-
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24. The Third-Party Defendants are thus within one or more of the classes of 

liable "covered persons'" provided by CERCLA Section 107(a). 42 U.S.C. § 9607(a). 

25. The release or threatened release of hazardous substances at the Quanta 

Facility bas caused the Settling Defendants to incur response costs. as defined by Section 

101(25) ofCERCLA. 42 U.S.C. § 9601(25), that are "necessary costs ofresponse•• for which the 

Third-Party Defendants are liable to the Third-Party Plaintiffs pursuant to CERCLA Section 

107(a). 42 U.S.C. § 9607(a). 

26. The Settling Defendants have incUtTed response costs in order to carry out 

the investigation. analysis, and necessary response actions, including. without limitation, 

rem~ation and costs reasonably incurred to identify potentially responsible parties. Response 

actions at the Quanta Facility and the Capasso Property are ongoing and the Settling Defendants 

will incur additional expenses in completing the response actions. 

27. These response· actions undertaken by the Settling Defendants are 

necessary costs of response consistent with the National Contingency Plan, 40 C.F .R § 300, 

CERCLA Section 101(31), 42 U.S.C. § 9601(31). 

28. Third-Party Defendants are therefore jointly and severally liable for all 

past and future response costs incurred and to be incUITed by the Settling Defendants in 

ccunection with the Quanta Facility and Capasso Property. 

29. Notice of this action is being given or has been given to th~ Administrator 

of the Environmental Protection Agency and to the Attomey General of the United States, .as 

required by and in compliance with CERCLA Section 113(1), 42 U.S.C. § 9613(1). 

COUNTD 

Contribution Claim For Relief Under Section 113 of CERCLA 

-8-
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30. The above allegations of this Third Amended Third-Party Complaint are 

hereby incorporated by reference as if fully set forth herein. 

3 I. In the Complaint, DMJ sought judgment for response costs that it incurred 

or that it would incur in connection with the Capasso Property and Quanta Facility. 

32. Because the amounts paid and commitments made by the Settling 

Defendants to DMJ represent recovery for .1 00 percent of the claims that were made and that 

could have been made by DMJ in this action, and that by making those payments and 

undertaking those commibnents, the Settling Defendants have paid or will pay more than their 

fair share of the claims that DMJ made or could have made in this action, the Third-Party 

Defendants are liable to Third-Party Plaintiffs for contribution under Section ll3(f) ofCERCLA, 

42 u.s.c. §9613(f). 

COUNTID 

Claim For Declaratorv Judgment Under Section 113{g){2) of CERCLA 

33. The above allegations of this Third Amended Third-Party Complaint are 

bereby incorporated by reference as if fully set forth herein. 

34. There is a present and actual controversy between Third-Party Plaintiffs 

Slld Third-Party Defendants concerning their respective rights and obligations with respect to the 

cDsts of response and contribution claims associated with the Quanta Facility and the Capasso 

Property and arising from the settlement with DMJ. 

35. Third-Party Plaintiffs are entitled to judgment, under Section 113(g)(2) of 

CERCLA, 42 U.S.C. § 9613(g)(2), and 28 U.S.C. §§ 2201 and 2202, against Third-Party 

Defendants, declaring that the Third-Party Defendants are and shall be liable to the Third-Party 

-9-
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Plaintiffs for response costs and for contri'bution claims arising from the settlement with DMJ 

that will be binding in any subsequent action to recover further response costs. 

COUNT IV 

Contribution Claim For Relief Pursuant to C.P.L.R. Section 1401 

36. The above allegations of this Third Amended Third-Party Complaint are 

hereby incmporated by reference as if fully set forth herein. 

37. By virtue of each Third-Party Defendant's status and/or conduct as alleged 

hereinabove, each Third-Party Defendant is a tortfeasor. 

38. The Settling Defendan~ agreed to a settlement with DMJ wherein they 

agreed to pay certain amounts to DMJ and made certain commitments to DMJ that represented 

recovery of 100 percent of the claims that were made and that could have been made by DMJ in 

this action. Those payments and commitments represent more than the Settling Defendants' fair 

share of the claims that DMJ made or could have made in this action. 

39. By virtue of the above, Third-Party Plaintiffs are entitled to contribution 

from the Third-Party Defendants pursuant to C.P.L.R. §1401. 

WHEREFORE, Third-Party Plaintiffs Quanta and Ex:xonMobil demand judgment against 

the Third-Party Defendants as follows: 

a) Upon the First Cause of Action, awarding the Third-Party 
Plaintiffs their response costs to date and the response costs that they will 
incur into the future, jointly and severally against each Third-Party 
Defendant; 

b) Upon the Second and Fourth Causes of Action, for the full amount 
paid by the Settling Defendants, or what the Settling Defendants will pay, 
to DMJ under the Settlement Agreement, and in an amount equal to their 
share of the response costs to be allocated by the Court using such 
equitable factors as the Court determines are appropriate; 

-10-
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c) Upon the Third Cause of Action. declaratory judgment of liability 
for response costs and for contribution that will be binding on any 
subsequent action or actions to recover further response costs; 

d) Together with the costs and disbursements of this action. including 
reasonable attorneys• fees; and 

e) Any further relief as this Court shall deem just and proper. 

Dated: New York. New York 
November 8. 2007 

SONNENSCHEIN NATH & ROSENTHAL LLP 

By:~~~\--~--------------------
ALLEN G. REITER 

1221 Avenue of the Americas 
NewYork,NewYork 10020-1089 
(212) 768-6700 

Attorneys for Third-Party Plaintiff 
Quanta Resources Corporation 

McCUSKER, ANSELMI. ROSEN & CARVELU. P.C. 

By:~~~\--------~-------------
ANDREW E. ANSELMI 
ROSEMARlE DASILVA 

1325 Avenue ofthe Americas 
New York, New York 10019 
(212) 308-0070 

Attorneys for Third-Party Plaintiff 
Exxon Mobil Corporation 

-11-
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· IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF NEW YORK 

DMJ ASSOCIATES, L.L.C., ) 
) 

Plaintiff. ) 
n ) 

) 
CARL A CAPASSO; BASF CORPORATION; CHEMICAL ) 
LEAMAN TANK LINES, INC.~ PROCTER & GAMBLE ) 
HAIRCARB LLC; EXXON MOBU.. CORPD;RATION; GENERAL ) CV 97 7285 (DLI) (RML) 
DYNAMICS CORPORATION; RUSSELL W. MAHLER; ) 
REVIEW SUPPLIES, INC.; QUANTA RESOURCES ) 
CORPORA TJON; TilE mTCHCOCK GAS ENGINE ) 
COMPANY; THE ST ANLBY WORKS; NAN CO ) 
CONTRACTING CORP.; UNDERGROUND EQUlPMBNT CO., ) 
LTD.; ROCKWELL AUTOMATION, INC.; . ) 
DAIMLERCHRYSLER CORPORATION; FORD MOTOR ) 
COMPANY; INGERSOLL-RAND COMPANY; UNITED ) 
TECHNOLOGIES CORPORATION; MERlULL LYNCH & CO., ) . 
INC.; P ARmAS NORTH AMERICA INC. AS INDEMNITOR OF ) 
MERRILL LYNCH & CO., INC. AND MERRILL LYNCH ) 
MONEY MARKETS, INC.; ALCOA INC. f/kla ALUMINUM ) 
COMPANY OF AMERICA; All .JED WASTE INDUSTRIES, ) 
INC. (INCLUDING BROWNING-FERRIS INDUSTRJES, LLC ) 
OR ''B.F.L ");BARRY CONTROLS DIVISION OF BARRY ) 
WRIGHT CORPORATION; BBAZER BAST, INC. F/KJA } 
!COPPERS, COMPANY, INC.; BORGWARNERINC.; BP ) 
PRODUCTS NORTH AMERICA INC., INCLUDING BP ) 
AMOCO CORPORATION, ATLANTIC RlCHFIELD CO., AND ) 
AMERICAN BRASS-ANACONDA (A!KlA OUTOKUMPU ) 
AMERICAN BRASS, INC.); BUCKEYE PIPE LINE COMPANY, ) 
L.P.; CARRIER CORPORATION; CATERPD.LAR INC.; ) 
CHEVRON ENVIRONMENTAL MANAGEMENT COl'viPANY ) 
(FOR ITSELF AND ON BEHALF OF CHEVRON U.S.A INC., ) 
TEXACO INC., AND KBW ANBB INDUSTRlES,INC.); ) 
COLONIAL PIPELINE COMPANY; CRUCIBLE MATERIALS ) 
CORPORATION (A/KJA CRUCIBLE SPECIALTY METALS) ) 
FORMERLY A DMSION OF COLTEC mDUSTRIES; DANA ) 
CORPORATIONi EVEREADY BATIERY CO., INC., ) 
SUCCESSOR TO CERTAIN OF THE BATTERY RELATED ) 
LIA.Bll..ITIBS OF UNION CARBIDE CORP.; GENERAL ) 
ELECTRIC COMPANY; GENERAL MOTORS CORPORATION; ) 
GOULDS PUMPS, INC.; HONBYWBIL INTERNATIONAL ) 
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INC.i MACK TRUCKS, INC.; :METROPOLITAN SUBURBAN ) 
BUS AUTHORITY D/B/A MTA LONG ISLAND BUS; MILLER ) 
BREWING COMPANY; NIAGARA MOHAWK POWER CORP.; ) 
NATIONAL GRID USA; NATIONAL GRID GROUP PLC; ) 
NORTHROP GRUMMAN CORPORATION (ON BEHALF OF ) 
NORTHROP GRUMMAN SYSTEMS CORPORATION) ) 
(GRUMMAN AEROSPACE CORP.) AND NORTHROP ) 
GRUMMAN SPACE & MISSION SYSTEMS CORPORATION ) 
{'IRW INC.); PFIZER INC; WARNER-LAMBERT COMPANY ) . 
LLC (ITS FORMER SCIDCK-WILKINSON SWORD DMSION); ) 
WARNER-LAMBERT COMPANY LLC (ITS FORMER ) 
WHOLLY -OWNED SUBSIDIARY NEPERA, INC.); ) 
PHARMACIA CORPORATION (ITS WHOLLY-OWNED ) 
SUBSIDIARY THE UPJOHN COMPANY)~ PUBUC SERVICE ) 
ELECTRIC AND GAS COMPANY {'iJlSE&G"'; REYNOLDS ) 
METALS CO:MPANY AIKJA REYNOLDS ALUMINUM; ROME ) 
STRlP STEEL COMPANY, INC.; SHELL on. CO.; SJKORSKY ) 
AlRCRAFT CORPORATION; SPX CORPORATION, ON ) 
BEHALF OF ITS FORMER DMSION, LEEDS & NORTHRUP; ) 
THE MTI.I,P.R CO:MPANY {N/KJA T CORP.); AND VIACOM ) 
INC., SUCCESSOR BY MERGER TO CBS CORPORATION, ) 
FORMERLY KNOWN AS WESTINGHOUSE ELECTRIC ) 
CORPORATION. ) 

) 
Defendants. ) 

FOURTH AMENDED COMPLAINT 

Plaintiff, DMJ Associates, L.L.C. ("DMJI') hereby makes the following allegations upon 

knowledge as to itself and upon information and belief as to all other matters: .. 
I.. NATURE OF THE ACTION 

1. This action involves real property located in Long Island, New York, and associated 

real and personal property interests. The property at issue includes three parcels, 37-30 through 37-
. 

32 Review Avenue, 37:~8 Railroad Avenue and 38-20 Railroad Avenue/Newtown Creek C'the 

Capassq Property"). 

2. The defendants, in operating their businesses, used and handled hazardous substances, 

which were released aod disposed of on the Capasso Property and on adjacent properties. 

2 
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3. Preliminary investigatio~ has detected released hazardous substances in, at, around 

and in the vicinity ofthe Capasso Property. These hazardous substances include, without limitation. 

polychlorinated biphenyls ("'PCBs"). gasoline, oil, toluene and other solvents. 

4. The plaintiff s~clal immediate abatement of these uncontrolled releases because, 

unabated, these releases may pose an imminent and substantial endangerment to public health and 

the environment 

5. Besides posing a threat to hmnan health and the environment. the contamination has 

damaged the Capasso Property by significantly reducing its market value. 

6. The enviromnental contamination in, at. around and in the vicinity of the Capasso 

Property creates potential legal liabilities for futun: owners ofthe property. These potential liabilities 

result from the possibility of injury to neighboring property owners and visitors to the area, and the 

possibility of govenunent lawsuits, as contaminants pass through the Capasso Property. move off-

site and potentially discharge into surface water and groundwater. Upon infonnation and belief, 

these potential liabilities will persist for as long as the Capasso Property remains contaminated or 

l.Dlder tbreat of contamination. 

7. The plaintiffis the bolder in due course of a mortgage on the Capasso Property. The 

mortgage secures a loan issued to Carl A. Capasso. the owner of the Capasso Property. In or about 

June 1987. the loan was converted to a judgment. As of April2004, the judgment. with interest, 

totaled approximately $25.7 million and interest is accruing on the judgment at a rate of 9% per 

annum pursuant to CPLR §5004. 

8. Actual and threatened contamination of the Capasso Property has sharply reduced the 

value of the plaintiffs collateral and the loan it secures. 

9. Th.e plaintiff did not cause or contribute to the contamination that has rendered its 

3 
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col1ateral insecure and reduced the value of the mortgage held by the plaintiff. 

10. Because the contamination impairs the potential of the Capasso Property for 

productive use and development, the economy of the surrounding community is affected by the 

contamination. 

11. The plaintiff seeks immediate abatement of the contamination in, at, arolUld and in the 

vicinity of the Capasso Property in order to abate threats to human health and the environment. to 

restore the value of its collateral and to restore potentially valuable real property to beneficial use. 

12. The defendants are companies and individuals whose commercial activities over 

many years involved the use of hazardous substances that, when released~ are harmful to public 

health, the environment and real property value. Under both federal law and the common law, such 

entities are strictly liable and are responsible for abatement ofthe risks and damages associated with 

their activities. 

U. JURISDICTION, VENUE AND NOTICE 

13. This Court has jurisdiction over the subject matter of the plaintiffs First and Second 

Causes of Acti~ pursuant to §7002(a) of the Resource Conservation and Recovery Act (11RCRA11), 

42 U.S.C. §6972(a); §113(b) of the Comprehensive Environmental Response, Compensation, and 

Liability Act ("CERCLA11
), 42 U.S.C. §9613(b); the Declaratory Judgment Act, 28 U.S.C. §2201; 

and 28 U.S.C. §1331. 

14. This Court has supplemental jurisdiction over the plaintifi's Third Cause of Action 

under2B U.S .C. § 1367 because the state law public nuisance claim is so related to the federal claims 

in this action that they fonn the same case and controversy under Article m ofthe U.S. Constitution. 

15. Venue is proper in this Court pursuant to RCRA §7002(a), 42 U.S.C. §6972(a); 

CERCLA §113(b), 42 U.S.C. §9613{b); and 28 U.S.C. §139l{b) because the actual and threatened 

4 
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endangennents, releases, injuries and damage at issue are taking place and have taken place in this 

district. 

16. On or about September 4, 1997, the plaintiff, in a Notice ofEndangennent, provided 

notice of the endangerments and actual and threatened injuries and damage alleged herein to: (1) the 

Administrator of the Environmental Protection Agency ("EPA''); {2) the State ofNew York ("the 

State"); and (3) each of the following defendants: BASF Corporation, Chemical Leaman Tank Lines, 

Inc., Clairol, Incol-porated, Exxon Corp., General Dynamics Corporation, Russell W. Mahler, 

R~vi ew Supplies, Inc., Quanta Resources Corporation, The Hitchcock Gas Engine Company and The 

Stanley Works. The plaintiffs Notice ofEndangennent complies fully with RCRA, §7002(b)(2)(A), 
.. 

42 U.S.C. §6972(b)(2)(A), and 40 C,F.R. pt. 254. 

17. The plaintiff waited at least ninety (90) days after receipt of the plaintiff's Notice of 

Endangerment by EPA, the State and each of the defendants who were sent a notice before filing this 

action. 

18. On or before January 5, 1998, the plaintiff, in a Notice of Endangerment, provided 

notice ofthe endangerments and actual and threatened injuries and damage alleged herein to: (l)the 

Administrator of the Environmental Protection Agency ("EPA11
); (2) the State ofNew Yorlc ("the 

State"); and (3) each of the following defendants: Rockwell International Corporation, Underground 

Equipment Co., Ltd., and Nance Contracting Corp. The plaintifrs Notice of Endangerment 

complies fully with RCRA, §7002(b)(2)(A), 42 U.S.C. §6972{b)(2)(A), and 40 C.F.R pt. 254 . 
.. 

19. The plaintiff waited at least ninety (90) days after receipt of the plaintiff's Notice of 

Endangerment by EPA, the State and each of the defendants who were sent a notice before asserting 

its flrst cause of action against Rockwell International Corporation, Underground Equipment Co., 

Ltd., and Nance Contracting Corp. 

s 
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20. On or about March 28, 2003, the plaintiff,. in a Notice of Endangerment, provided 

notice of the endangerments and actual and threatened injuries and damage ~leged herein to: (1) the 

Administrator of the Environmental Protection Agency ('1EPA"); (2) the State of New York (11the 

State11
); and {3) each of the following defendants: DaimlerChrysler Corporation, Ford Motor 

Company, Ingersoll-Rand Company and United Technologies Co:rporatian. The plaintiff's Notice of 

Endangerment complies fully with RCRA, §7002(b)(2)(A), 42 U.S.C. §6972(b)(2)(A), and 40 C.F.R 

pt. 254. 

21. The plaintiff waited at least ninety (90) days after receipt of the plaintiff's Notice of 

Endangennent by BP A, the State and each ofthe defendants who were sent a notice before asserting 

its first cause of action aga.iJJSt Daim.lerChrysler Corporation, Ford Motor Company, Ingersoll-Rand 

Company and United Technologies Corporation. 

22. On or about November 12, 2003,lhe plainti~ in a Notice ofEndangennent, provided 

notice of the endengerments and actual and threatened injuries and damage alleged herein to: (1) the 

Administrator ofthe Environmental Protection Agency ('1EPN'); (2) the State of New York ("the 

StatQ11
); (3) defendant Paribas North Ameri~ Inc1; and ( 4) Merrill Lynch & Co., Inc. The p laintifrs 

Notice ofEndangennent complies fully with RCRA, §7002(b)(2)(A), 42 U.S.C. §6972{b)(2)(A), and 

40 C.F.R. pt 254. 

23. The plaintiff waited at least ninecy (90) days after receipt of the plaintiffs Notice of 

Endangennent by EPA, the State and defendant Menill Lynch & Co.,Inc., before asserting its first 

cause of action against defendant Merrill Lynch & Co., Inc. Pursuant to a June 18.2004 Stipulation 

and Order, Defendant Pan'bas North Americ~ Inc. agreed with Merrill Lynch & Co., Inc., Merrill 

Lynch Money Markets, Inc., (together "Menill Lynch"') and PlaintiffDMJ Associates LLC to assume 

the liabilities ofMerrill Lynch to the extent set forth in that Stipulation and Order, and that Paribas 

6 
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North America should be substituted for Merrill Lynch as a defendant in this action. 

m. LEGAL BACKGROUND TO CLAIMS ASSERTED BY PLAINTIFF 

National Environmental Polley 

24. The National Environmental Policy Act, one of the first federal environmental 

statu.tes. mandates that 111o the fullest extent possib1e11 federal "public laws ... shall be interpreted11 

to: (1) "promote efforts which will prevent or eliminate damage to the environment"; (2) ":fulfill the 

responsibilities of each generation as trustee of the environment for succeeding generations"; (3) 

"assure for all Americans safe. healthful, productive. and esthetically and culturally pleasing 

sunoundings"i and (4) "attain the widest range of beneficial. uses of the environment without 

degradation, risk to health or safety, or other undesirable and unintended consequences." 42 U.S.C. 

§4332 (emphasis added); id. §4321, 4331(b){l)-(3). Congress declared tbesepoliciesinrecognition 

of "the critical importance of restoring and maintaining environmental quality. 11 Id. §4331 (a). All 

federa1laws. including RCRA and CERCLA, must be interpreted in light of these policies, 

The Resource Conservation aod Recovery Act ("RCRA") 

25. Congress intended RCRA to protect valuable real property from damage from 

mismanaged hazardous wastes1 finding that "land is too valuable a national resource to be needtes&Jy 

polluted by discarded materials ...• '' 42 U.S.C. §6901(b)(I). Congress also intended RCRA to 

protect ground water and surface water ftom damage and to protect human bealth1 id. §680 1 (b)( 4)1 

(5). 

26. RCRA §70021 under which the plaintiff brings .a claim in this action. is RCRA's 

citizen enforcement provision. Section 7002(a) authorizes "any person" to seek redress in fedeJ:al 

court for.potential risks posed to public health and the environment by hazardous and so1id waste. 

42 U.S.C. §6972(a)(l)(B). The term 1'any pemon" in RCRA'a citizen suit provisjon is a 

7 
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congressional authorization of "remarkable breadth," giving citizen suit plaintiffs the authority to 

bring such suits on their own behalf and as "private attorneys general"', cf.. Bennett 11. Spear, 117 

S.Ct. I 154 (1997) {construing the phrase "anyperson11 in the context of the Endangered Species Act's 

citizen suit provision). 

27. RCRA §7002{a) provides for three kinds of citizen enforcement (1) suits to enforce 

RCRA requirements, regulations, permits and orders, 42 U.S.C. §6972(a){l ){A) •. (2) mandamus-like 

suits to force EPA to perform nondiscretionary duties, id. §6972(a)(2)~ and (3) public nuisance-like 

suits to abate potential risks to the public health and environment, id. §6972(a)(l)(B). The instant 

action falls within this third type of citizen enforcement. 

28. Congress based this third type of citizen suit--under RCRA §7002(a)(l)(B)---on EPA's 

'
1imminent hazard authority" under RCRA §7003, 42 U.S.C. §6973, and intended this type of citizen 

suit to build on 11Common law public nuisance remedies. nMidd/esex Citv Board of Chosen 

Freeholdersv. Newlersgy, 645F. Supp. 715, 721-22(D. N.J.l986). Thegravamenofsuchasuitis 

a potential endangeiment to health or environment rather than a statutory violation. 

29. Any person may bring a lawsuit under.RCRA §7002(a){l)(B) when: (1) "solid or 

hazardous waste" (2) "may present an imminent and substantial endangennent to health or the 

envirorunent" and {3) the defendant falls within one of the categories of entities that Congress 

deemed liable for taking abatement action or "such other action as may be necessary;• 

30. The persons declared_ liable by Congress for potential endangerments Wider RCRA 

. §7002{a){1)(B) are entities that contributed to ••past or ·present- handling, storage, treatment, 

transportation, or disposal 11 of the solid or hazardous waste at issue. These entities specifically 

include "any past or present generator, past ·or present transporter, or_ past or present owner or 

operator of a treabnent, storage, or disposal facility ... 42 U.S.C! §6972{a)(1)(B). 

8 
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31. Under RCRA § 1 004(27), subject to limited exceptions not applicable to this case, 

~~ .. solid waste1
' is any garbage, refuse, sludge from a waste treatment plant, water supply treatment 

plant, or air pollution control facility and other discarded material, including solid, liquid, semisolid, 

or contained gaseous material resulting ftom indulrtrial, commercial, mining, and agricultural 

operations, and from community activities," 42 U.S.C. §6903(27). 

32. Under RCRA § 1 004(5), "hazardous waste" is: 

a solid waste, or combination of solid wastes, which because of its 
quantity, concenb'ation, or physical, chemical, or infectious 
characteristics may: 

(A) cause, or significantly contribute to an increase in 
mortality or an increase in serious irreversible, or incapacitating 
reversible, illness; or 

(B) pose a substantial present or potential hazard to 
human health or the environment when improperly treated, stored, 
transported or disposed of, or otherwise managed. 

42 u.s.c. §6903(5). 

33. · The administrative regulations promulgated under RCRA contain additional 

definitions of hazardous and solid waste. 40 C.F.R. pt 261. However, for purposes ofRCRA 

§7002(a)(l)(B) citizen suits, substances qualify as solid or hazardous waste when the statutory 

definitions (i.e., those set forth in RCRA § 1004(5) and (27)) apply. 40 C.P.R. §26l.I(b){2); 

Connecticut Coastal Fishermen's Ass'n v. Remington Arms Co., 989 F .2d 1305, 1315 (2d Cir. 1993). 

The Comprehensive Environmental Response, 
Compensation and LlabOity Act ("CERCLA ") 

34. Congress enacted CERCLA "with the expansive, remediaJ purpose of ensuring 'that 

those responsible for any damage; environmental hB!fD. or injwy ~om chemical poisons bear the 

costs of their actions.' . . . • One o~ CBRCLA's primary goals is to extend liability to all tbose 

involved in creating harmful environmental conditions." Schiavone):!. Pearce, 19 F.3d 248, 253 (2d 

9 



Case.1 :97-cv-07285-DLI-AML Document 1149-2 Filed 11/08/2007 Page 11 of 52 
Case 1 :97-cv-07285-RML Document 792 Flied 06/16/2005 Page 10 of 51 

Cir. 1996) {citations omitted). 

35. CERCLA § 1 07(a)(l)-{4)(B), under which the plaintiff brings a claim in this action. 

empowers "any ... person" to recover "necessary costs of response" incurred "consistent with the 

national contingency plan," plus interest. 42 U.S.C. §9607(a)(l)-{4)(B). Subject only to narrow 

defenses and limitations of liability set forth in CERCLA, these costs may be recovered "notwith-

standing any other provision or rule oflaw." In the event of(l) a release or threatened release, (2) 

ti'om a facility, (3) of a hazardous substance, (4) which causes incurrence of response costs, the 

person incurring costs can recover from any entity that falls within the four categories of parties 

deemed liable by Congress. !d. 

36. The four categories of parties that Congress deemed liable for cleanup costs under 

CERCLA include the following entities whose commercial activities have involved hazardous 

substances: (1) owners and operators ofpolluting facilities; (2) peiSons who owned or operated such 

facilities at the time ha.zan:lous substances were disposed of there; (3) persons nwbo by contract, 

agreement, or otherwise arranged11 for disposal, treatment or transport ofbazardous substances; and 

(4) transporters who selected disposal or treatment sites. CERCLA §107(a)(1)-(4), 42 U.S.C. 

§9t507(a)(l)-( 4). 

37. Substances are 11hazardous substancesn under CERCLA if they appear on a list 

published at 40 ·C.F.R. §3024, which EPA promulgated pursuant tQ CERCLA. CBRCLA's 

definition ofhazardous substances also includes substances that EPA bas listed, or with respect to 

wlllch EPA bas taken action, under a varietyofotherenvironmentallaws. 40 C.F.R. §9601 (14)(A), 

(C)-(F). 

38. Most or all of the RCRA hazardous and solid wastes at issue in this litigation also 

qualify as CERCLA hazardous substances. 

10 
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Tb~ National Contingency Plan ("NCP") 

39. In CERCLA § 1 OS, Congress required EPA to publish, in the national contingency 

plan (''NCP"). 40 C.P.R. pt 300, "methods for evaluating •.• and remedying any releases or threats 

of releases [of hazardous substances] ... which pose substantial danger to the public health or the 

eavironment." 42 U.S.C. §9605(a). Subpart H of the NCP provides the requirements for private 

party cleanups. 40 C.F.R. §300.700. 

40. Under CERCLA §106, EPA may issue abatement orders when there 11may be an 
imminent and substantial endangennent." 42 U.S.C. §9606. CERCLA §106(c) requires EPA to 

exercise this authority "consistent with the national hazardous substance response plan"-which is the 

NCP. See CERCLA §lOS(a). 42 U.S.C. §9605(a). 

41. The NCP is the only comprehensiv~ set ofregulations~romulgated by EPA to govern 

the investigation and abatement of environmental contamination. Accordingly, the most reliable 

response to hazardous and solid wastes that "may present an imminent and substantial endangerment 

to health or the environment" within the meaning ofRCRA § 7002(a)(l)(B) is to develop and follow 

an "NCP-compliant" plan to investigate, evaluate and abate the actual and threatened endangerment's. 

releases, injuries and damage.· 

Public Nuisance 

42. A common law public nuisance consists, inter alia, of "conduct or omissions which 

offend, interfere with or cause damage to the public in the exercise of rights common to all in a 

mBilDer such as to offend public morals. interfere with use by the public of a public place or endanger 

or injure the property, health, safety or comfort of~ considerable number of persons. 11 Copart Indus. 

Inc. v. Consolidated Edison Co .• 362 N.E.2d. 968, 971.(1977) (emphasis added) (citations omitted). 

Public nuisance actions lie for potential endacgennents. since authorities "ought not to wait until 

11 
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some citizen is sick or dead before they prevent or abate the nuisance tending to the injurious result 11 

New York .11-ap Rock Corp. y, Town o(Clar/gtown. 85 N.E.2d 873, 879 (1949). 

43. Liability for abatement of a pub1ic ·nuisance attaches 11irrespective of negligence or 

fault" See State o(New York v. Shore Realty Corp., 759 F.2d 1032, 1051 (2d Cir. 1985). Even 

activity that complies with all app1icable laws and regulations may be enjoined as a public nuisance. 

State v. Waterloo Stock Car Raceway. 409 N.Y.S.2d 40,44-45 (N.Y. Sup. CL 1978). 

44. Generators of solid or hazardous waste or hazardous substances may beheld liable for 

abatement under the doctrine of public nuisance, regaxdlcss of whether they own the property on 

which the nuisance is located. See State v. Schenectady Chemicals. Inc., 459 N.Y.S.2d 971,977 

(N'.Y. Sup. Ct. 1983}, aff'd in pertinent part 479 N.Y.S.2d 1010 (N.Y. App. Div. 1984). 

45. A condition that is unlawful even if created with the utmost care is a nuisance per se. 

McFar/anev. Citvo(Niagara Falls, 160N.E. 391,391-92 (1928} (One "is not to[createa nuisance 

per se] at. all, whether he is negligent or carefur'). Causing or contributing to the uncontrolled 

release and migration ofhazardous and solid waste and hazardous substances is a nuisance per se. 

State of New York v. Shore Ret1/ty Corp .• 159 F.2d 1 032, 1051 (2d Cir. 1985) (holding that the 

.. release or threat of release of hazardous waste into the environment ..• is a public nuisance as a 

matter ofNew York law''). 

46. A private entity may maintain an action for public nuisance if it has suffered "special 

damage .. from the nuisance, Copart Indus. Inc. v. Consolidated Edison Co .. 362 N.E. 2d 968, 971 

. (1977). i.e .• 11if there is some injury peculiar to a plaintiff. .. Leo v. General Electric Co., 538 

N.Y.S.2d 844, 846 (N.Y. App. Div. 1989). 

12 
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IV. GENERAL FAcruAL ALLEGATIONS IN 
SUl'PORT OF PLAINTIFFS CLAIMS 

Environmental Contamination In, at, around and 
In tbe vicinity of the Capasso Property 

47. The Capasso Property, including without limitation groundwater and surface water 

associated therewith. has suffered and continues to suffer environmental contamination with 

dangerous substances that have been discarded, released and abandoned. These substances include 

polychlorinated biphenyls (PCBs), gasoline, oil, toluene, ethyl benzene, 1,3-dichlorobenzene, 1,2-

dichlorobenzene. 1,4-dichlorobenzene, xylene, chlorobenzene, tetrachloroethane. trichloroethane, 

1,2- trichloroethane. benzene, chloroform and other compounds. These substances meet the legal 

definitions ofhazardous waste and solid waste. Polychlorinated biphenyls (PCBs). toluene. ethyl 

benzene, 1,3-dichlorobenzene. 1,2-dichlorobenzene, 1,4-dichlorobenzene, xylene, chlorobenzene, 

t~trachloroethane, trichloroethane, 1,2- trichloroethane, benzene and chloroform,ln/eralia, meet the 

leJal definition ofhazardous substances. 

48. The environmental contamination and damage in. at. around and in the vicinity ofthe 

Capasso Property began in or about 1970 and bas been continuous and progressive since it began. 

49. The hazardous wastes, solid wastes and hazardous substances in, at, around and in the 

vi(liDity of the Capasso Property have commingled to create a sing1e and indivisible harm. 

50. Upon information and belief. grotmdwaterunderlyingtbegeneral areaofthe Capasso 

Property travels in a southwesterly direction, towards and into Newtown Creek, which borders the 

property on the south. Upon information and belief, this groundwater and Newto~ Creek have the 

p[)tential to carry hazardous and solid waste an~ hWD'dous substances off-site. 

51. The New York Department of Environmental Conservation bas assigned a 11SD11 

classification to the surface waters of Newtown Creek. Class SD waters should be suitable for 

13 
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fishing. 6 NYCRR §70 1.14. The Department has assigned groundwater in the area of the Capasso 

Property either class "GA" or 11GSA." 6 NYCRR § 701.18. These waters should be suitable to serve 

as a source of potable water or conversion to .fresh potable waters. 6 NYCRR §701.15, .16. 

52. Upon information and belie~ due at least in part to the defendants' acts and omissions, 

surface waters and grmmdwater in the area of the Capasso Property fail to meet the standards 

. associated with the SD. GA and GSA classifications and are not suitable for their designated 

potentia) uses. 

53. The presence ofWlcontrolled hazardolis and solid waste and hazardous substances at 

md near the Capasso Property may pose a significant risk of human exposure and resulting injury to 

llcalth and will continue to pose such a potential risk until the contamination is abated. This 

ha..za.rdous and solid waste and these hazardous substances also pose potential hazards to quality of 

the surrounding environment.· 

Sources of Cobtaminatioo 

The Quanta Facility 

54. The Capasso Property adjoins a property located at 37-SO·Review Avenue, which is 

referred to in this Complaint as the "Quanta Facility." 

55. From in or about 1970 lDltil in or about 1982, the Quanta Facility was an active 

disposal site and transfer facility for substances generated primarily or exclusively off·site. 

56. From in or about 1970 until in or about 1982, the Quanta Facility was also a waste oil 

recycling and storage facility. 

51. During the operation of the Quanta Facility, substances were spilled and released into 

the environment 

58. Substances disposed of, spilled and released at the Quanta Facility consist of 

14 
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discarded materials that, because of their chemical characteristics, may pose a substantial present or 

potential hazard to human health or the environment when imprc;»perly managed. Thus, the 

substances are hazardous and solid waste. 

59. Substances disposed o~ spilled and released at the Quanta Facility are listed at 40 

C.F .R. §302.4 an~ thus are hazardous substances. 

60. Upon infonnation and belief, substances disposed of. spilled and released al the 

Quanta Facility migrated through the environment (inc]uding without limitation the soil and 

groundwater) and have come lo be located at the Capasso Property. 

61. Upon information and belief, substances disposed of, spilled and released at the 

Quanta Facility continue to migrate through the environment and continue to enter, endanger and 

contaminate the Capasso Property. 

62. Upon occasion, the operators of the Quanta Facility may have disposed of substances 

directly on the Capasso Property from a pipe on an easement through the Capasso Property. 

The Capasso Property 

63. For periods begiJming at least prior to January 1, 1960 until at least 1990, the 

businesses that operated on various parts of the Capasso Property included companies that used 

h112ardous substances and generated solid and hazardous wastes. These businesses included a·heavy 

machinery and construction equipment storage and maintenance operation. 

64. Upon information and belief; businesses that operated on various parts ofthe C&passo 

Property allowed or suffered releases of substances into the soils and groundwater at and near the 

Capasso Property. 

65. Upon information and belief, substances released on. various parts of the Capasso 

Property constitute discarded materials that, because oftheir chemical characteristics, may pose a 

15 
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substantial present or potential hazard to hwnan health or the environment when improperly 

managed. Thus, the substances are hazardous and solid waste. 

66. Upon information and belie~ substances released on various parts of the Capasso 

Property are listed at 40 C.F.R. §302.4 and thus are hazardous substances. 

Tbe Parties and Their Relationships to the Environmental 
Contamination in, at, around and iD the Vicinity of the Capasso Property 

The Plaintiff 

67. The plain tiff is a New York limited liability company and is a ••person" as that tenn is 

defined in 42 U.S.C. §6903(15) and 42 U.S.C. §9601(21). 

68. In a public auction conducted by European American Bank in December 1996, the 

plaintiff purchased a loan issued to Mr. Carl Capasso and his various business entities which was in 

default and was converted into ajudgment. The bank note and the judgment were and have been 

secured by the Capasso Property. 

69. Because of the enviromnental conditions on the Capasso Property, the plaintiff cannot 

effectively exercise its right to foreclosure and sale of the property because the property has little or 

no value in its contaminated condition. Thus the plaintiff's collateral bas been severely impacted by 

the endangerment complained of herein. 

The Owner/Operator Defendants 

Companies Controlled by Carl A Cmmsso 

70. Review Supplies, Inc. is a New York corporatioo. It was formerly known as Nan co 

Concrete Corp. 

71. Nanco Contracting Corp. is a New York corporation. 

72. Und~rground Equipment Co., Ltd. is a New York co1p0ration. It was formerly known-

16 
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as Nacco Equipment Corp. 

73. Review Supplies. Inc .• N8nco Contracting Corp. and Underground Equipment Co .• 

Ltd. are "per&ons" as that term is defined in 42 U .S.C. §6903( 1 5) and 42 U.S.C. §960 1 {21 ). 

74. Carl A. Cepas~o operated and controlled several businesses on the CaJ:lSSSO Property. 

i11cluding Nanco Contracting Corp .• Underground Equipment Co .• Ltd. (fonnerly known as Nanco 

Equipment Corp.). Capasso Contracting Corp .• and Review Supplies. Inc, (formerly known as Nanco 

Concrete Corp.). 

15. Upon information and belie~ Review Supplies. Inc.. Nanco Contracting Corp. and 

Underground Equipment Co .• Ltd. are and continue to be tenants at. and operators of, the Capasso 

Property. 

76. Upon information and belief; Review Supplies, Inc .• Nanco Contracting Corp. and 

UndergroWld Equipment Co .• Ltd. 'USed and han~ed hazardous and solid wastes and hazardous 

substances in their operations, and allowed or suffered releases of hazardous and solid wastes and 

hazardous substances into the environment at and frOm the Capasso Property. 

Russell W. Mahler 

77. Russett W. Mahler is a natural person and Russell W. Mahler is a "person11 as that 

tei'IJI is defined in 42 U.S.C. §6903(15) and 42 U.S.C. §9601(21). 

78. Russell W. Mahler owned and operated a waste and oil recycling business on the 

Quanta Facility during the 1970s. 

79. Russell W. Mahler operated his business on the Quanta Facility under numerous 

company names, including Sea Lion Corp., North East Oi 1 Service, Inc .• Ag-Met Oil Services, Inc., 

Newtown Refining Corp., Newtown Refining Corporation, Hudson Oil Refining Corporation. and 

Portland Holding Corporation C'the Mahler Companies''). 

17 
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80. Businesses owned, operated and controlled by Russell W. Mahler disposed of and 

allowed or suffered releases ofbazardous and solid wastes and hazardous substances at and from the 

Quanta Facility. 

81. Upon infonnation and belief, some or all of the Mahler Companies' releases have 

contributed to envirorunentaJ contamination in, at, aroUDd and in the vicinity of the Capasso 

Property. 

Quanta 

82. Quanta Resources Corporation (11Quanta'') is a Delaware corporation doing business 

ia the State ofNew York and is a "person" as that term is defined in 42 U.S.C. §6903(15) and 42 

u.s.c. §9601(21). 

83. Quanta purchased the Quanta Facility and other assets of the Mahler Companies in 

1980. 

84. Quanta was an opemtorofthe QuantaFacilityfrom 1980unti11981 and still owns the 

~uanta Facility. 

85. Quanta disposed of solid and hazardous wastes and hazardous substances at and from 

the Quanta Facility. 

86. On infonnation and belief, some or all of Quanta's releaSes ofhazardous substances 

have contributed to environmental contamination in. at, aromtd and in the vicinity of the Capasso 

Property. 

Panbas North America. Inc. 

87. Pursuant to a June 18, 2004 Stipulation and Order, Defendant Panbas North America. 

I.nc.. agreed with Merrill Lynch and PlaintitiDMJ Associates ILC to asswne the liabilities ofMerrill 

Lynch to the extent set forth in that Stipulation and Order, and that Pan bas North America should be 
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substituted for Menill Lynch as a defendant in this action. 

88. Menill Lynch is a Delaware corporation doing business in the State ofNew York and 

is a ''person .. as that tenn is defined in 42 U.S.C. §6903(15} and 42 U:S.C. §9601 (21). 

89. On or about September 1984, Merri 11 Lynch purchased and merged into itselfBecker 

Peribas Holdings Incorporated and its constituent corporations, including but not limited to A.G .. 

Becker Paribas Incorporated flk/a Warburg Paribas Becker Incorporated/AG. Becker Incorporated 

{ltereina.fter ''Becker'"). 

90. Through the merger on or about September 1984, Merrill Lynch succeeded to the 

liabilities of Becker with respect to the Quanta Facility. 

91. Becker was an operator of the Quanta Facility within the meaning of United States v. 

~e.stfoods. 524 U.S. S 1, 6S (1998}, and/or the corporate veil between Quanta Resources Corporation 

and Becker may be pierced under the federal common law analysis articulated in City ofNew Yorkv. 

Eaon Corp .. 112 B.R. 540, 553 (S.D.N.Y.l990). 

92. Becker was the 100% shareholder ofWaste Recovery Incorporated. which was the 

1 0()% shareholder of Quanta Holding Corporation. which was the 100% shareholder of Quanta 

Resources Corporation, the owner of the Quanta Facility. 

93. On information and belief; during the time period 1980 through 1981 Becker 

mmaged, directed or conducted operations of the Quanta Facility having to do with leakage or 

disposal of hazardous wastes, and decisions about compliance with euvirorunental regulations, 

including but not limited to decisions regarding permits, licensing, compliance with consent orders, 

capital expenditures to meet these obligations, the types of waste streams Quanta would be involved . 

with, cleanup of the Quanta Facility, efforts to sell the Quanta Facility, and ultimately, the decision to 

ab3.1ldon the Quanta Facility in bankruptcy. At the time of the bankruptcy abandonment, the Quanta 
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Facility contained 106 tanks and over70,000 gallon~ of toxic. PCB-contaminated oil in deteriorating 

and leaking containers. The decision to abandon the Quanta Facility in and of itself constitutes a 

release of hazardous substances within the meaning of 42 U.S.C. § 9601(22), and was made in 

contravention of state and federal regulations designed to protect public health and safety from the 

dangers of hazardous wastes. Mid/antic Nat. Bank v. New Jersf!Y Department ofEnvironmental 

Protection. 474 U.S. 494. 507 (1986). 

94. Becker was the exclusive source of initial :fimding for Quanta Resources Corporation. 

Quanta Holdi.ng Corporation and Waste Recovery Incorporated. and the primary if not exclusive 

s()urce of operating capital for these corporations. These corporations were inadequately capitalized 

by Becker for the pwposes for which they were organized: hazardous ·waste and waste oil 

trii!!Sportation. treatment, handling and disposal. Becker knowingly refused to provide sufficient 

capital for the operations of Quanta Resources Corporation, including money necessary to clean up 

contaminated material at the Quanta Facility. Becker's decision to withhold .funding forced Quanta 

Resources Corporation into bankruptcy. 

95. Quanta Resources Corporation. Quanta Holding Corporation and Waste Recovery 

Incorporated were engaged in a single business. Jeny Rubenstein, who was President and CEO of 

Waste Recovery Inc.. Chairman and Director of Quanta Holmng Company. and Chainnan and 

Director of Quanta Resources CoJ]Joration. has testified that he had no concern for where Quanta 

Resources Corporation was in the corporate structure. and considered these entities to be "one whole 

co111pany." 

96. On infoDDation and belief, Becker extensively and pervasively controlled these 

cotnpenies through such actions as, inter alia. detennining who would serve as officers and directors 

pf.Waste Recovmy Incorporated. dominating the board ofWaste Recovery Incorporated with Becker. 
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officers and directors, controlling all capital expenditures and approval for :financing. and expressly 

conditioning the purchase o fthe Mahler Companies on Becker's "ability to· control the expansion as 

well as divestment ofanyofthe Waste Recovery operations." 

97. The corporate assets of Becker, Waste Recovery Incorporated. Quanta Holding 

Corporation and Quanta Resources Corporation were intermingled through such mechanisms as 

Becker's consolidation with some or all of these corporations for taX purposes, Becker's assumption 

of Quanta Resources Corporation's $5,000,000 tax loss, and Becker's "loan" of substantial sums to 

Waste Recovery Incorporated, portions of which amounts were "re1oaned" to Quanta Resources 

Corporation, and which "loans" have never been repaid. 

98. On information and belief, Becker, Waste Recovery lncotporated, Quanta Holding 

Corporation and Quanta Resources Corporation failed to observe proper corporate fonnalities and 

sepBiateness. 

99. At least one of the named "officers and directors" of Waste Recovery Incorporated, 

Quanta Holding Corporation and Quanta Resources Corporation was a non-functioning officer and 

director. 

The Generator Defendants 

100. Alcoa Inc. flkla Aluminum Company of America; BASF Corporation; Beazer East, 

Jnc. flkla Koppers, Company, Inc.; BorgWamer Inc.; Chemical Leaman Tank Lines, Inc.; 

Da.imlerCinysler Corporation; General Motors Corporation; Dana Corporation; Exxon Mobil 

·Corporation; Ford Motor Company; General Dynamics Corporation; Honeywell International Inc.; 

Ingersoll-Rand Company; Northrop Grumman Corporation (on behalf of Northrop Grumman 

Systems Corporation) {Grumman Aerospace . Corp.) and Northrop Gruri:nnan Space & Mission 

S)'Stems Corporation (TRW Inc.); Pan bas North America Inc. as indemnitor ofMerrill Lynch & Co., 
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Inc. and Merrill Lynch Money Markets, Inc.; Procter & Gamble Haircare LLC; Quanta Resources 

Corporation; Reynolds Metals Company Blkla Reynolds Ahnninmn; Rockwell Automation. Inc.; The 

Stanley Works; United Teclmologies Corporation; Carrier Corporation; and Sikorsky All'craft 

Corporation; Allied Waste Industries. Inc. (including Browning-Ferris Industries. LLC or "B.F .1.1
'); 

Barry Controls division ofBarry Wright Corporation; BP Products North America Inc .• includingBP 

.Arnoco Corporation. Atlantic Richfield Co., and American Brass·Anaconda (a/k/a Outokumpu 

American Brass. Inc.); Buckeye Pipe Line Company. L.P .; Caterpillar Inc.; Chevron Enviromnental 

Management Company (for itself and on behalf of Chevron U.S.A. Inc .• Texaco Inc .• and Kewanee 

Industries. Inc.); Colonial Pipeline Company; Crucible Materials Corporation (alk/a Crucible 

Specialty Metals) fonnerly a division ofColtec' Industries; Eveready Battery Co., Inc .• successor to 

cxrrtain of the battery related liabilities ofUnion Carbide Corp.; General Electric Company; Goulds 

PllUlps. Inc.; Mack True~. Inc.; Metropolitan Submban Bus Authority dlb/aMTA Long Island Bus; 

Miller Brewing Company, Niagara Mohawk PowerCo~p.; National Grid USA; National Grid Group 

PLC; Pfizer Inc; Warner-Lambert Company UC {its former Schick-Wilkinson Sword Division); 

Warner-Lambert Company ILC (its former wholly-owned subsidiary Nepcra, Inc.); Phannacia 

Corporation (its wholly-owned subsidiary The Upjohn Company); Public Service Electric and Gas 

Company ("PSB&G"}; Reynolds (Reynolds Metals Co. a/k/a Reynolds Alumintm:J); Rome Strip 

Steel Company. Inc.; Shell Oil Co.; SPX Corporation, on behalf of its former division. Leeds & 

Northnip; The Hitchcock Gas Engine Company; The Miller Company {nlkla T Corp.); and Viacom 

Inc .• successor by merger to CBS Corporation. formerly known as Westinghouse Electric 

CDrporation .• are collectively referred to in this Complaint as the "Generator Defendants." . 

101. The Generator Defendants sent hazardous and solid waste and hazardous substances. 

into commerce for storage. transport and disposal,· 
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102. Upon information and belief, hazardous and solid waste and hazardous substances 

sent into commeree by each Generator Defendant came to be located at and released from the Quanta 

Facility to cause and contribute to releases, threatened releases and potential endangerments at and 

near the Capasso Property. 

·103. Disposal. storage, transportation and treatment of solid and hazardous wastes and 

hazardous substances, of the type that came to be located at the Quanta Facility, was and is 

illherently dangerous work. The Generator Defendants failed to take proper precautions in selecting 

~:ompetent parties to do this work and failed to ensure that the work was done in a safe. and 

re:asonable manner and at an appropriate location. 

104. By their continuing firilure to act to address this situation, the Generator Defendants 

have allowed wastes to migrate from the Quanta Facility onto the Capasso Property and potentially 

beyond, and create a potential endangerment to public health and the environment at and in the 

vicinity of the Capasso Property .. 

Alcoa Inc. (fi'kla Aluminum Company of America) 

1 OS. Defendant. Alcoa Inc (flk/a Aluminum Company of America ("Alcoa"'), is a 

corporation doing business in the State ofNew York and is a "person1
' as that tenn is defined in 42 

U.S.C. §6903(15) and 42 U.S.C. §9601(21). 
. 

106. On information and belief, Alcoa handled. generated and arranged for the transport 

snd treatment or disposal of hazardous wastes and hazardous substances which waste was 

trmsported to the Quanta Facility during the time frame 1970 to 1982 .. 

Allied Waste Industries. Inc. (including Browning·Ferris Industries. U..C or ''B.F.I.") 

107. Defendant, Allied Waste Industries, Inc. (including Browning-Ferris Industries, LLC 

or ••B.F.I.") ('•Allied''), is a corporation doing business in the State ofNew York and is a "person" as 
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that tennis defined in 42 U.S.C. §6903(15) and 42 U.S.C. §9601(2U. 

1 08. On information and belief: Allied handled, generated and arranged for the transport 

md treatment or disposal of hazardous wastes and hazardous substances w~ch waste was 

transported to the Quanta Facility dming the time frame 1970 to 1982. 

Barry Controls division of Barry Wright Comoration 

109. Defendant, Barry Controls division of Barry Wright Corporation ("'Barry'"), is a 

corporation doing business in the State of New York and is a "pmonn as that term is defined in 42 

lJ.S.C. §6903(15) and 42 U.S.C. §9601(21). 

110. On ~rmation and belief, Barry handled, generated and arranged for the traDBport 

and treatment or disposal of hazardous wastes and hazardous substances which waste was 

transported to the Quanta Facility during the time frame 1970 to 1982. 

BASF CotpQmtion 

111. Defendant BASF Corporation (''BASF") is a Delaware co1p0ration doing business in 

the State of New York and is a "person" as that term is defined in 42 U.S.C. §6903(15) and 42 

u.s.c. §9601(21). 

112. BASF or its predecessor in interest ~ent hazardous substances to the Quanta Facility. 

113. BASF or its predecessor in interest handled, generated and arranged for the transport 

and treatment or disposal of at least 480,000 gallons of solid and hazardous waste and hazardous 

substances, which were transported to the Quanta Facility between at least 1978 and 1979. 

114. The wastes sent by BASF or its predecessor to the Quanta Facility included oil sludg~ 

2-efuyl hex:anol, phthalic anhydride, phthalic aci~ maleic acid and 0-xylene .. 
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Bea?!er Bast. Inc. flkla Kmzpers. Company. Inc. 

11 S. Defendant Beazer East Inc. flk/aKoppen; Company C"Beazet') is a corporation doing 

business in the State ofNew York and is a "pcrson11 as that term is defined in 42 U.S. C. §6903(15) 

md 42 U.S.C. §9601(21). 

116. On infonnation and belief; Beazer's predecessor in interest, Koppers Company 

("Koppers"), sent hazardous substances to the Quanta Facility. 

I 17. On infonnation imd belief, Koppers handled, generated and arranged for the transport 

and treabnent or disposal of at least 1.6 million gallons of solid SDd hazardous waste, which waste 

was trBilSported to the Quanta Facility between at least 1978 and 1980. 

118. On information and belief, the wastes sent by Koppers to the Quanta Facility included 

waste oils SDd waste water from coal tar processing which con1ained polynuclear aromatic 

hydrocarbons, ammonia. naptha. naphthalene, phenols, chloride, cyanide, sulfate, arsenic, copper, 

lead, iron, selenium and nickel. 

BorgWamer Inc. 

119. Defendant Borg Warner, Inc. (''Borg Warner'') is a corporation doing business in the 

5tate ofNew York and is a "person" as that tennis defined in 42 U.S.C. §6903(15) and 42 U.S.C. 

§~t301(21). 

120. On iJ}fonnation and belie~ Borg Warner and/or its predecessor in interest Morse Chain 

sent hazardous substances to the Quanta Facility either directly or via the Mahler Companies" facility 

located on Lodi Street in Syracuse, New York. 

121.. On information and beUef, Borg Warner and/or its predecessorin interest Morse Chain 

handled, generated and ananged for the transport and treatment or disposal of at least 1.5 million 

gal Ions of solid and hazardous waste, which waste was transported to the Quanta Facility between at 
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least 1976 and 1980. . 

122. On information and belief. the wastes sent by BorgWamer to the Quanta FacilitY 

inc1uded hazardous wastes and hazardous substances. 

BP Products North America Inc .. including BP Amoco Comoration. Atlantic Richfield Co .• and 
American Brass-Anaconda Calk/a Outokumpu American Brass. Inc.) 

123. Defendant, BP Products North America Inc., including BP Amoco Corporation, 

Atlantic Richfield Co .• and American Brass-Anaconda (a/k/a Outokumpu American Brass. Inc.) 

('~P"'). is a Maryland corporation and is a "person" as that term is defined in 42 U.S.C. §6903(15) 

and 42 U.S.C. §9601{21). 

124. On infonnation and belief, BP handled. generated and arranged for the transport and 

treatment or disposal ofhazardous wastes and· hazardous substances which waste was transported to 

the Quanta Facility during the time frame 1970 to 1982. 

Buckeye Pipe Line Company. LP 

125. Defendant, Buckeye Pipe Line Company. LP ("Buckeye"'). is a corporation doing 

bllSiness in the State ofNew York and is a "person" as that term is defined in 42 U.S.C. §6903(15) 

and42 U.S.C. §9601(21). 

126. On information and belief. Buckeye handled, generated and arranged for the transport 

and treatment or disposal of hazardous wastes and hazardous substances which waste was 

tnmported to the Quanta Facility during the time frame 1970 to 1982. 

Cmrler Comoration 

127. Defendant. Carrier Corporation {"Carrier'"). is .a corporation doing business in the 

State ofNew York and is a "person11 as that lcnn is defined in 42 U.S.C. §6903(15) and 42 U.S.C. 

§9501(21). 
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128. On information and belief, Carrier handled. generated and arranged for the transport 

a.nd treatment or disposal of hazardous wastes and hazardous substances which waste was 

transported to the Quanta Facility dming the time frame 1970 to 1982. 

Cate~pillar Inc, 

129. Defendant, Caterpillar Inc. C'Caterpillar'j, is a corporation doing business in the State 

of New York and is a ')lerson" as that tennis defined in 42 U.S.C. §6903(15) and 42 U.S.C. 

~9601(21). 

130. On information and belief. Caterpillar handled, generated and arnmged for the 

transport 1111d treatment or disposal ofhazardous wastes and hazardous substances wmch waste was 

transported to the Quanta Facility during the time frame 1970 to 1982. 

Chemical Leaman Tank Lines. Inc. 

131. Defendant Chemical Leaman Tank Lines, Inc. ("Chemical Leaman11
) is a Delaware 

corporation domg business in the State ofNcw York and is a "pe~on" as that tennis defined in 42 

U.S.C. §6903(15) and 42 U.S.C. §9601(21). 

132. Chemical Leaman sent hazardous substances to the Quanta Facility. 

133. Chemical Leaman handled, generated and IUTIUlged for the transport and treatment or 

disposal of at ]east 150.000 gallons of solid and hazardous waste and hazardous substances. which 

were transported to the Quanta Facility between at least 1978 and 1979. 

134. The wastes sent by Chemical Leaman to the Quanta Facility included heavy latex 

emulsions. fonnaldehyde, methyl methacrylate. naphthalene, diamine and methanoL 

Chevron Environmental Management Comgany 
(for itself and on behalfofChevron U.S.A. Inc. Texaco Inc., and Kewanee Industries) 

135. Defendant, Chevron Environmental Management Company (for itself and on behalf 
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of Chevron U.S.A. Inc., Texaco Inc., and Kewanee Industries) ("Chevron''), is a corporation doing 

business in the State ofNew York and is a "person" as that term is defined in 42 U.S.C. §6903(15) 

and 42 U.S.C. §9601(21). 

136. On information and belief, Chevron handled, generated and arranged for the transport 

and treatment or disposal of hazardous wastes and hazardous substances which waste was 

tran5ported to the Quanta Facility during the time frame 1970 to 1982. 

Colonial Pi~eline Company 

137. Defendant, Colonial· Pipeline Company, LP ("Colonial''), is a cmporation doing 

b!lsiness in the State of New York ai:ld is a "person" as that term is defined in 42 U.S.C. §6903(15) 

md 42 U.S.C. §9601(21). 

138. On infonnation and belief, Coloni~ handled, generated and ammged for the transport 

and treatment or diaposal of hazardous wastes and hazardous substances which waste was 

transported to the Quanta Facility during the time frame 1970 to 1982. 

Crucible Materials Cmporation Calk/a Crucible Specialty Metals) 
· formerly a division of Coltec Industries 

139. Defendant, Crucible Materials COipomtion (alk/a Crucible Specialty Metals) fonnerly 

a division ofColtec Industries ("Crucible"), is a corporation doing business in the State ofNew York 

and is a "person11 as that tenn is defined in 42 U.S. C. §6903{1 5) and 42 U.S.C. §960 1 (21 ). 

140. On information and belief, Crucible handled, generated and ammged for the transport 

and treatment or disposal of hazardous wastes and hazardous substances which waste was 

trwsported to the Quanta Facility during the time frame 1970 to 1982. 
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DaimlerChcysler Corporation 

141. Defendant DaimlerChrys1er Corp. ("DaimlerChrys1er") is a Delaware corporation 

doing business in the State of New York and is a "person11 as that tennis defined in 42 U.S.C. 

~6903(15) and 42 U.S.C. §9601(21). 

142. DaimlerChrysler's predecessor in interest, Chrysler Corporation ("Chrysler''}, sent 

bazardous substances to the Quanta Facility, both directly and via the Mahler Companies' facility 

located on Lodi Street in Syracuse, New York. 

143. Chrysler handled, generated and arranged for the Mahler Companies to transport and 

treat or dispose of at least several million gallons of solid and hazardous waste and hazardous 

st1bstances, some which was transported directly to the Quanta Facility between at least 1975 and 

1~80. 

I 44. On information and belief, the wastes sent by Cluysler to the Quanta Facility included 

solvents, chlorinated hydrocarbons, chromic acid, hexavalent chromium, cyanide, aluminum, 

cadmium, cobalt, copper~ iron, lead, nickel, and zinc. 

Dana Corporation 

1.45. Defendant Dana Corporation ("'Dana'') is a cmporation doing business in the State of 

New York and is a 11person11 as that tennis definedin42 U.S.C. §6903(15) and42 U.S.C. §9601{21). 

146. On infonnation and belief, Dana andJor its predecessor in interesta Turbo Products, 

serJ.t bazardous substances to the Quanta Facility, 

147. On information and belief, Dana andJor its predecessor in interes~ Turbo Products, 

handled, genented and arranged for the transport and treatment or disposal of at least 840,000 

gallons of solid and hazardous waste, which waste was transported to the Quanta Facility between at 

least 1976 and 1980. 
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148. On infonnation and belief, the wastes sent by Dana and/or its predecessor in interes~ 

T-urbo Products, to the Quanta Facility included waste hydiaulic oils, cutting oils and coolants; 

aluminum oxide slurry, and electrochemical machining slurry, containing alwninum, chromium, 

silver, copper, iron, nickel, cadmimn and zinc. 

Eveready Battezy Co .. Inc .. 
successor to certain of the battery related liabilities ofUnion Carbide Com. 

149. Defendant, Eveready Battery Co., Inc., successor to certain. of the battery related 

liabilities ofUnion Carbide Corp. ("Eveready"), is a corporation doing busineSs in the State ofNew 

Yorlc and is a "person•• as that term is defined in 42 U.S.C. §6903(15) and 42 U.S.C. §9601(21). 

150. On infbrmation and belief, Eveready handled, generated and arranged for the transport 

end treatment or disposal of hazardous wastes and hazardous substances which waste was 

transported to the Quanta Facility dming the time frame 1970 to 1982. 

Exxon Mobil Comoration 

151. Defendant Exxon Mobil Corporation is the successor in interest to Exxon Corp. 

("Exxon") and Mobil Corporation. Defendant Exxon Mobil Corporation is aNew Jersey corporation 

doing business in the State ofNew York and is a ''person•• as that term is defined in 42 U.S.C. 

§6903(15) and 42 U.S.C. §9601(21). 

1 52. Exxon sent hazardous substances tp the Quanta Facility. 

153. Exxon handled, generated and arranged for the transport and treatment or disposal of 

at least several million gal1ons of solid and hazardous waste and hazardous substances, which were 

transported to the Quanta Facility between at least 1975 and 1980. 

154. The wastes sent by Exxon to the Quanta Facility included oil slop, heptane and 

hex:ane. 
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Ford Motor Company 

155. Defendant Ford Motor Company r'Ford") is a Delaware cotporation doing business in 

tile State ofNew York and is a "person" as that term is defined in 42 U.S.C. §6903(15) and 42 

U .S.C. §9601 (21). 

156. Ford sent hazardous substances to the Quanta Facility, both directly and via. the 

Mahler Companies' facility located on Lodi Street in Syracuse. New York. 

1 57. Ford handled, generated and arranged for the Mahler Companies to transport and treat 

Clr dispose of at least several million gallo.nS of solid and h~ous waste and hazardous subs1ances, 

some which was transported directly to the Quanta Facility between at least 1977 and 1980. 

158. ·The wastes sent by Ford to the Quanta Facility contained copper, chromium. arsenic, 

ziac, lead lllld cadmium. 

General Dynamics Comora.tion 

159. Defendant General Dynamics Cotporation {"General Dynamics") is a Delaware 

corporation doing business in the State ofNew York and is a "person" as that tennis defined in 42 

U.S.C. §6903(15) and 42 U.S.C. §9601(21). 

160. General Dynamics sent hazardous substances to the Quanta Facility. 

161. General Dynamics handled. generated and amu::Jged for the transport and treatment or 

disposal of at least 400,000 gaJJons of solid and hazardous waste and hazardous substances. which 

were transported to the Quanta Facility between at least 1974 and 1976. 

162. The wastes sent by General Dynamics to the Quanta Facility included sulfamic acid, 

hy!lraulic oil, triso1dium phosphate. methyl chloroform and methyl ethyl ketone. 
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General Electric Company 

163. Defendant General Electric Company ("General Electric'') is a c01poration doing 

business in the State ofNew York and is a "pemon" as that tennis defined in 42 U.S.C. §6903{15) 

and 42 U.S.C. §9601(21). 

164. On information and belief: General Electric sent hazardous substances to the Quanta 

Facility from operations in Lynn, Massachusetts. 

165. On information and belief: GeneraJ Electric handled, generated and ~ged for the 

transport and trealment or disposal of99,500 gallons of solid and hazardous waste. which waste was 

transported to the Quanta Facility in 1974. 

I 66. On information and beliet the wastes sent by General Electric to the Quanta Facility 

included hazardous wastes and hazardous substances. 

General Motors Corporation 

167. Defendant General Motors Corporation ("General Motam") is a corpomtion doing 

business in the State ofNew York and is a "person" as that team is defined in 42 U.S.C. §6903(15) 

and 42 U.S.C. §9601{21). 

168. On information and belief, General Motors or its predecessor in interest sent 

hiiZSl'dous substances from operations in Tonawanda, NeW' York to the Quanta Facility either directly 

or via the Mahler Companies' facility located on Lodi Street in Syracuse, New York. 

169. On information and beliet: General Motors or its predecessor in interest handled, 

generated and ammged for the transport and treatment or disposal of at least a million gallons of 

solid and hazardous waste, which waste was transported to the Quanta Facility between 1975 and 

1977. 

170. On infonnation and belief, the wastes sent by General Motam or its predecessor in 
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interest to the Quanta Facility included hazardous wastes and hazardous substances. 

Gould Pumps 

171. Defendant, Gould Pwnps (uGould'j, is a corporation doing business in the State of 

New York end is a "person•• asthattermisde:fined in42 U.S.C. §6903(15) and42 U.S.C. §9601(21). 

172. On infonnation and belief, Gould, generated 1md arranged for the transport and 

tn:annent or disposal ofhazardous wastes and hazardous substances which waste was transported to 

the Quanta Facility dming the time frame 1970 to 1982. 

Honevwell International Inc. 

173. Defendant, Honeywell International Inc. ("Honeywell"), is a corporation doing 

business in the State ofNew York and is a •'personn as that term is defined in 42 U.S.C. §6903(1 S) 

and 42 U.S.C. §9601 (21). 

174. On information and belief, Honeywell handled, generated and arranged for the 

transport and treatment or disposal ofhazardous wastes and hazardous substances wlrlch waste was 

trallsported to the Quanta Facility during the time frame 1970 to 1982. 

Ingersoll-Rand Company 

175. Defendant, Ingersoll-Rand Company(11lngersoli-Rand''), is a New Jersey corporation 

doing business in the State ofNew York and is a 11pemon••·as that tennis defined in 42 U.S.C. 

§6903(15) and 42 U.S.C. §9601{21). 

176. Ingersoll-Rand sent hazardous substances to the Quanta Facility, both directly and via 

the Mahler Companies' facility located on Lodi Street in Syracuse, New York. 

177. Ingersoll-Rand bandied, generated and arranged for the Mahler Companies to 

transport and treat or dispose of at least several million gallons of solid and hazardous waste and 

hazardous substances, some which was transported directly to the Quanta Facility between at least 
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1972 and 1980. 

178. The wastes sent by Ingersoll-Rand to the Quanta Facility included waste oils, 

halogenated solvents, cadmium, cbromium, copper, iron, lead, nickel and zinc. 

Mack Trucks, Inc. 

179. Defendant Mack Trucks, lnc. ('~ ack Trucks'") is a c01poration doing business in the 

State of New York and is a "person'' as that term is defined in 42 U.S.C. §6903(15) 8Ild 42 U.S.C. 

§~601(21). 

180. On information and belief, Mack Trucks sent hazsrdous substances from operations in 

Allentown, Pennsylvania to the Quanta Facility either directly or via the Mahler Companies' facility 

located on Lodi Street in Syracuse, New York. 

181. On infonnation and belief. Mack Trucks handled, generated and manged for the 

tnL.nsport and treatment or disposal of approxirnatc;ly 300,000 gallons of so.lid and hazardous waste, 

VYhich waste was transported to the Quanta Facility between at least 1974 and 1976. 

182. On information and belief, the wastes sent by Mack Trucks to the Quanta Facility 

included hazardous wastes and hazardous substances. 

Metropolitan Suburban Bus Authority d/b/a MT A Long Island Bus 

183, Defendant, Metropolitan Suburban Bus Authority dlb/a MTA Long Island Bus 

(''Metropolitan'j, is a eorpomtion doing business in the State ofNew York and is a ''person11 as that 

terrn is defined in 42 U.S.C. §6903(15} and 42 U.S. C. §9601(21). 

184. On information and belief, Metropolitan handled, generated and arranged for tbe 

tnnsport and treatment or disposal ofhazardous wastes and hazardous substances which waste was 

tr'Bilsported to tho Quanta Facility during the tim~_frame 1970 to 1982. 
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Miller Brewing Company 

185. Defendant, Miller Brewing Company (''Miller Brewing''), is a corporation doing 

bllSiness in the State ofNew York and is a "person" as that tenn is defmed in 42 U.S.C. §6903(1 5) 

.. 
md 42 U.S.C. §9601(21). 

186. On information and belief, Miller Brewing handled, genemted and arranged for the 

transport and treatment or disposal ofhazanious wastes and hazardous substances which waste was 

!ransported to the Quanta Facility during the time frame 1970 to 1982. 

Niagara Mohawk Power Com .. National Grid USA. National Grid Qroup PLC 

187. Defendant, Niagara Mohawk Power Corp., National Grid USA, National Grid Group 

JlLC C'Niagara"'). is a corporation doing business In the State ofNew York and is a 1'person" as that 

tennis defined in 42 U.S.C. §6903(15) and 42 U.S.C. §9601{21). 

188. On infonnation and belie( Niagara handled,. genemted and arranged for the transport 

aad treatment or disposal of hazardous wastes and hazardous substances w~ch waste was 

tr!llisported to the Quanta Facility during the time frame 1970 to 1982. 

Northrop Grumman Corporation 
{on behalf ofNorthrog Grumman Svstems Corporation) (Grumman Aerospace Coip.) and 

Northrop Grumman Space & Mission Svstems COI:poratJon ITRW Inc.) 

189. Defendant, Northrop Gnnnman Corporation (on behalf of Northrop Grumman 

Systems Corporation (Grumman Aerospace Corp.) and N~rthrop Grumman Space & Missions 

Systems Corporation (TRW Inc.), ("Northrop''), is a corporation doing business in the State ofN ew 

· YDrk_and is a "pmon" as that term is defined~ 42 U.S. C. §6903(15) and 42 U.S.C. §9601(21). 

190. On information and belief; Northrop handled, generated and BlTBDged for the transport . 

Blld treatment or disposal of hazardous wastes and hazardous substances which waste was 

transported to the Quanta Facility during the time frame 1970 to 1982. 
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Pfizer Inc: Warner-Lambert Company LLC (its former Schick-Willdnson Sword Division); 
Warner-Lambert Company llC (its former wholly-owned subsidiSfYNepera. Inc.); Pharmacia 

C01poration (jts wholly-owned subsidiary The Up john Company) 

191. Defendant, Pfizer Inc; Warner-Lambert Company U.C (its former Schick-Willc:inson 

Sword Division); Warner-Lambert Company LLC (its former wholly-owned subsidiary Nepera. 

Inc.); Pharmacia Corporation (its wholly-owned subsidiary The Upjohn Company) (11Pfizer'j, is a 

corporation doing business in the State ofNew York and is a 11person" as that term is defined in 42 

U'.S.C. §6903(15) and 42 U.S.C. §9601(21). . 

192. On infonnation and belief, Pfizer handled, generated and arranged for the transport 

and treatn:ient or disposal of hazardous wastes and hazardous substances which waste was 

lransported to the Quanta Facility during the time frame 1970 to 1982 .. 

Procter & Gamble Haircare U.C 

193. Defendant Procter & Gamble Haircare LLC, is the successor in interest to ClairoJ, 

Incorporated ("Claire 111
). Defendant Procter & Gamble Haircare LLC is a Delaware corporation 

<bing business in the State of New York and is a 11person" as that tennis defined in 42 U.S.C. · 

§5903(15) and 42 U.S.C. §9601(21). 

194. Clairol sent hazardous substances to the Quanta Facility. 

195. CJairol handled, generated and arranged for the transport and treatment or disposal of 

at least 220,000 gallons of solid and hazardous waste and hazardous substances, which were 

trmsported to the Quanta Facility between at least 1978 and 1979. 

196. The wastes· sent by Clairol to the Quanta Facility included metals, isopropyl alcohol, 

am.monia and ethanol. 

Public Service Electric & Gas Company 

197. Defendant, Public Service Ehictric & Gas Company ("PSE&G'~ is a New Jersey 
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corporation doing business in the State of New Yor~ and is a "person" as that term is defined in 42 

U.S.C. §6903(15) and 42 U.S.C. §9601(21). 

198. On infonnation and belie~ the predecessor in interest of Public Service Electric & 

Gas Company C'PSE&G'') sent hazardous substances to the Quanta Facility. 

199. On infonnation and belief, PSE&G handled, generated and am.nged for the transport 

md treabnent or disposal of at least 69,000 gallons of solid and hazardous waste, which waste was 

transported to the Quanta Facility between at least 1974 and 1977. 

200. . On infonnation and belief, the wastes sent by PSE&G to the Quanta Facility included 

\Vaste oils and 1ransformer fluids containing PCBs, sulfUr, chloride, bromide, halogens, arsenic, 

cadmium, chromium, lead and nickel 

Reynolds (Reynolds Metals Co. alk/a Revnolds Alwninum) 

201. Defendant, Reynolds (Reynolds Metals Co. alk/a Reynolds Aluminum) (''Reynolds',, 

i~ a corporation doing business in the State ofNew York and is a "person11 as that term is defined in 

42 U.S.C. §6903(1 S) and 42 U.S.C. §9601(21}. 

202. On information and belief, Reynolds handled, generated and arranged for the transport 

md treatment or disposal of hazardous wastes and hazardous substances which waste was 

transported to the Quanta FacHity during the time frame 1970 to 1982. 

Rock"well Automation Inc. 

203. Defendant Rockwell Automation. Inc., fonnerly known as Rockwell International 

Corporation, C'Rockwell'') is a Delaware corporation doing business in the State ofNew York and is 

a '•person" as that term is defined in 42 U.S.C: §6903(15) BD.d 42 U.S.C. §9601 (21 ). 

204. Rockwell sent hazardous substances to the Quanta Facility. 

205. Rockwell handled, generated and anangedforthe transport an? treatment ordisposa1 
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of at least 263,745 gallons of coolants and oily waste water, which waste was transported to the 

Quanta Facility between at least 1974 and 1976. 

206. The wastes sent by Rockwell to the Quanta Facility included hazardous wa&tes and 

hazardous substances. 

Rome Strip Steel Co .. Inc. 

207. Defendant, Rome Strip Steei Co., Inc. (''Rome,.), is a corporation doing business in 

tile State ofNew York and is a "person11 as that term is defined in 42 U.S.C. §6903(15) and 42 

u.s.c. §9601(21). 

208. On information and belief, Rome handled. generated and IUl'anged for the transport 

md treabnent or disposal of hazardous wastes and hazardous substances which waste was 

transported to the Quanta Facility during the time frame 1970 to 1982. 

Shell Oil Co. 

209. Defendant. Shell Oil Co. (''Shell"), is a COJl)oration doing business in the State of 

NewYorkand is a "person" as that tennis defined.in42U.S.C. §6903(15) and42U.S.C. §9601(21). 

~ 10. On information and belief, Shell handled, generated and ananged for the transport and 

treatment or disposal ofhazardous wastes and hazardous substances which waste was transported to 

the Quanta Facility during the time frame 1970 to 1982. 

SPX Cor.poration. on behalf of its former division. Leeds & Northrup 

211. Defendant. SPX Corporation, on behalf of its former division, Leeds & Northrup 

("Leeds & Northrop"). is a corporation doing business in the State ofNew York and is a "person" as 

tllat term is defined in 42 U.S.C. §6903(15) and 42 U.S.C. §9601(21). 

212. On information and belief. Leeds & Northrup handled, genemted and arranged. for the 

transport and treabnent or disposal of hazardous wastes and hazardous substances which waste was 
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transported to the Quanta Facility durlng the time frame 1970 to 1982. 

The Hitchcock Gas Engine Company 

213. Defendant The Hitchcock Gas Engine Company ("Hitchcock11
) is a Connecticut 

corporation doing business in the State of New York and is a 11person" as that term is defined in 42 

U.S. C. §6903(15) and 42 U.S.C. §9601(21). 

214. Hitchcock sent hazardous substances to the Quanta FaciJity. 

215. Hitchcock handled, generated and arranged for the transport and treatment or disposal 

of at least 200,000 gallons of solid and hazardous waste and hazardous substances, which were 

transported to the Quanta Facility between at least 1974 and 1979. 

216. The wastes sent by Hitchcock to the Quanta Facility included cyanide and heavy 

metals. 

The Miller Company (nlk/a T Com.) 

217. Defendant, The Miller Company(nJkla T Cotp.) ("Miller Company'1. is a co.rpomtion 

doing business in the State of New York and is a uperson11 as that tennis defined in 42 U.S.C. 

§6903{15) and 42 U.S.C. §9601(21). 

218. On infonnation and belief: Miller Company handled, generated and arranged for the 

transport and treatment or disposal ofhazardous wastes and hazardous substances which waste was 

transported to the Quanta Facility during the time frame 1970 to 1982. 

The Stanley Works 

219. · Defendant The Stanley Works C'Stanley'') is a Connecticut cotporation doing busin~s 

in the State ofNew York and is a "person'' as that tennis defined in 42 U.S.C. §6903(15) and 42 

u.s.c. §9601(21}. 

220. Stanley sent hazardous substances to the Quanta Facility. 
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221. Stanley handled, generated and ammged forthetransportand treatment or disposal of 

at least 882,000 gallons of solid and hazardous waste and hazardous substances, which were 

transported to the Quanta Facility between at least 1973 and 1979. 

222. The wastes sent by Stanley to the Quanta Facility included cyanide, methyl ethyl 

ketone. benzene and xylene. 

United Technologies Cotporation 

223. Defendant United Technologies Corporation (''UTCn) is a Delaware corporation 

doing business in the State of New York and is a "person" as that term is defiDed in 42 U.S.C. 

§6903(15) and 42 U.S.C. §9601(21). 

224. Predecessors in interest ofUTC, including Pratt & Whitney. Carner Corporation and 

Sikorsky Aircraft Corporation. sent hazardous substances to the Quanta Facility, both directly and 

via the Mahler Companies' facility located on Lodi Street in Syracuse, New York. 

225. Predecessors in interest ofUTC, including Pratt & Whitney and Cmrier Corporation. 

handled, generated and arranged for the Mahler Companies to transport and treat or dispose of at 

least several l1Ullion gallons of solid and hazardous waste and hazardous substances, some which 

was transported directly to the Quanta Facility between at least 1972 and 1979. 

226. The wastes sent by predecessors in interest of UTC, including Pratt & Whitney, 

Curler Coiporation, and Sikorsky Aircraft Corporation to the Quanta Facility included waste oils, 

cyanide, zyglow, sulfuric acid, chlorinated solvents and kerosene. 

Viacom Inc., successor by memer to CBS Comoration, 
formerly known as Westinghouse Electric Corporation 

227. Defendant Viacom Inc .• successor by merger to CBS Corporation. formerly lmown as 

Westinghouse Electric Corporation ("Westinghouse") is a corporation doing business in the State of 
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New York and isa "person11 asthatteanis definedin42U.S.C. §6903(15) and42 U.S.C. §9601(21). 

228. On information and belief, Westinghouse sent hazardous substances :from its 

operations, includiilg those located in Philadelphia, Pennsylvania, to the Quanta Facility. 

229. On info1111ation and belief, Westinghouse handled. generated and arranged for the 

transport and treatment or disposal of at least 130,000 gaUons of solid and hazardous waste, which 

waste was transported to the Quanta Facility between at least 1973 and 1975. 

230. On infoiiDation and belief: the wastes sent by Westinghouse to the Quanta Facility 

included hazardous wastes and hazardous substances. 

V. FIRST CAUSE OF ACI10N (RCRA) 

{Asserted against defendants BASF Corporation, Chemical Leaman 
Tank Lines, Inc .• Proctor & Gamble Haircare LLC, Exxon Mobil 
Corporation, General Dynamics Corporation, Russell W. Mahler, 
Review Supplies, Inc., Quanta Resources Corporation, The 
Hitchcock Gas Engine Company, The Stanley Works, Nanco 
Contracting Corp., Underground Equipment Co., Ltd., Rockwell 
Automation, Inc., DaimlerCbrysler Corporation, Ford Motor 
Company, Ingersoll-Rand Company, United Technologies 
Corporation and Paribas North America) 

231. The pJaintiffre-alleges and hlcorporates by reference paragraphs l through 230. 

232. Bach defendant is a person or the successor to a person who has contributed to the 

handling, storage, treatment. transportation or disposal ofhazardous or solid waste that may present 

Bll iaiminent and substantial endangerment to health or the environment. 

233. The defendants have not stopped the potentia] endangennents and actual and 

tllreatened injuries and damage at issue. The potential endangerments and actual and threatened 

injuries and damage at issue are continuing and progressive and, upon infonnation and belief: will 

persist until enjoined by this Court. 

234. The defendants'liability under RCRA §7002(a), 42 U.S.C. §6972(a)(1)(B), is strict, 
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joint and several and retroactive. 

235. Unless abated by order of the Court. the potential endangerment complained afwil1 

cause irreparable injmy to the plaintiff. 

236. . Unless abated by order of the Court, the potential endangennent complained of will 

cause irreparable injury to the public and the environment in. at, around and in the vicinity of the 

Capasso Property. 

237. Neither EPA nor the State afNew York bas commenced or is prosecuting diligently 

an action underRCRA §7003, 42 U.S. C. §6973; RCRA §7002(a)(I)(B),42 U.s.c: §6972(aXJ)(B); 

or CERCLA §106, 42 U.S.C. §9606, to abate the endangeJD'Ients at issue. 

238. Neither EPA nor the State afNew Y ark is actually engaged in a removal action under 

e!ltharity afCERCLA §104, 42 U.S.C. §9604, to abate the endangerments at issue. 

239. Neither EPA nor the State of New York bas incurred casts to initiate a remedial 

. investigation and feasibility study under CERCLA §104, 42 U.S.C. §9604, and is diligently 

Jlroceeding with a remedial action under CERCLA to abate the endangennents at issue. 

240. No responsible party is diligently conducting a removal action, remedial investigation. 

and feasibility study or proceeding with a remedial action pursuant to a judicial or administrative 

order obtained by EPA under CERCLA § 106. 42 U.S.C. §96062 or RCRA §7003, 42 U.S.C. §6973, 

to abate the endangerments at issue. 

241. The plaintiff shall serve a copy of this complaint on the Attorney General of the 

·united States and an EPA. 

242. The plaintiff is entitled to relief under RCRA §7002(a), 42 U.S.C. §6972(a), -

restraining the defendants and requiring each of them, jointly and severally, to take such action as 

m11.y be necessary to abate the potential endangerments at issue. 
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243. The plaintiff is also entitled to an order requiring the defendants to pay the plaintiff's 

C()Sts of litigation, including reasonable attorney and expert witness fees, pursuant to RCRA 

~7()02(e), 42 U.S.C. §6972(e). 

VI. SECOND CAUSE OF ACTION (CERCLA) 
(.ABserted against all defendants) 

244. The plaintiffrealleges and incorporates by reference paragraphs I through 243. 

245. The Capasso Property and the Quanta Facility are a "facility" within the meaning of 

C]RCLA § 101 (9) because they are a site "where a hazardous substance has ... come to be located." 

42 u.s.c. §9601 (9). 

246. Releases and threatened releases of hazardous substiUlces at and from the Capasso 

:PI'Operty and the Quanta Facility have caused the plaintiff to incur necessary costs of response that 

are consistent with the NCP. Those costs include, without limitation, the development of a 

preliminarycommunityrelations plan pursuant to 40 C.F.R. §300.700(c)(6}, 300.155, 300.415{m), 

and 300.430{c) to allow interested members of the public a full opportunity to exercise their rights to 

participate in cleanup decisions. 

247. Defendant Quanta is liable under CBRCLA as the current owner of the Quanta 

Jl11ci lity. as a person who owned or operated the Quanta Facility at the time of disposal ofhazardous 

s11bstances at that property and as a person who Jransported hazerdous-substances to the Quanta 

J'llci lity for treatment or disposal. 

248. Pursuant to the June 18, 2004 Stipulation and Order. Defendant Pan'bas North 

.America has assumed the liabilities of Merrill Lynch, which is liable lDlder CER.CLA because it 

succeeded, through merger, to the liabilities ofBecker as a person who operated the Quanta Facility 

at the time of disposal of hazardous substances at that property, end as an entity whose assets may be 
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reached through piercing the corporate veil between Becker, Waste Recovery Incorporated, Quanta 

Holding Corporation and Quanta Resources Corporation. . 

249. Defendants Review Supplies, Inc., Nanco Contracting Corp. and Undergrotmd 

Equipment Co., Ltd. are liable under CERCLA as the current owners or operators of the Capasso 

Property, as pen;ons who owned ·or operated the Capasso Property at the time of disposal of 

hazardous substances at that property, and persons who arranged for disposal or treatment of 

hazardous substances at the Capa.Sso Property. 

250. Defendant Russell W. Mahler is liable under CERCLA as a person who owned or 

operated the Quanta Facility at the time of disposal of hazardous substances at that facility, and as a 

person who arranged for disposal or treatment ofhazardous substances at the Quanta Facility and the 

Capasso Property, and arranged for transport ofhazardous substances to the Quanta Facility and the 

Capasso Property. 

251. Tbe Generator Defendants are liable under CERCLA as persons who by contract. 

agreement or otherwise arranged for disposal or treabnent ofhazardous substances at the Quanta 

Fa.c:illty and the Capasso Property and arranged for transport ofhazardous substances to the Quanta 

Facility and the Capasso Property. 

252. On or about September 4, 1997, the plaintiff demanded in writing that the following 

defendants pay its response costs: BASF, Chemical Leaman, Clairol, Exxon. General Dynamics, 

"Russell W. Mahler, Review Supplies, Inc., Hitchcock and Stanley. 

253. On or before January 5, 1998, the plaintiff demanded in writing that the following 

defendants pay its response costs: Rockwell, Underground Equipment Co., Ltd., and Nance 

Contracting Corp. 

254. On or about March 28, 2003, the plaintiff demanded in wri~g that the following 
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defendants pay its response costs: Chrysler, Ford, Ingersoll-Rand and UTC. 

255. On or about November 12, 2003, the plaintiff demanded in writing tbatParibas North 

~erica, Inc. and Merrill Lynch pay its response costs. 

256. The plaintiff is entitled to an award of its response costs. plus interest. pwsuant to 

CERCLA §107(a)(1}(4)(B), 42 U.S.C. §9607(a)(I)-(4)(B). 

257. The plaintiff is entitled to a declaratory judgment that the defendants shall be liable 

for necessary future costs of investigation and cleanup consistent with the NCP in subsequent actions 

for further response costs. pursuant to CERCLA §I13(g)(2), 42 U.S.C. §9613(g)(2). 

VD. THIRD CAUSE OF ACTION {PUBLIC NUISANCE) 
(Asserted against all defendants) 

258. The plaintiffrealleges and incorporates by reference pamgraphs 1 through 257. 

259. Each defendant's acts and omissions have unreasonably interfered and continue to 

unreasonably interfere with the public's right to safe and healthful surroundings. 

260. Each defendant's acts and omissions also have unreasonably interfered and continue 

to unreasonably interfere with the public's right to productive surrowuiings that are consistent with 

. eoonomic vitality. alienation of property and the ability to put real property to the widest range of 

beneficial uses without undesirable and unintended consequences. 

261. Each of the defendants has been provided with notice of the potential endangerments 

~used by the public nuisance at the Capasso Property and each defendant has been asked to abate 

the public nUisance at the Capasso Property .. The defendants, however, have refused-either 

expressly or through silence and inaction-to properly and timely abate the nuisance. 

262. By.their continuing fm1ure to act the defendants have allowed wastes to continue to 

migrate through the Capasso Property and, potentially, travel off-site. The continued end 
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l!DcontroUed migration of such waste through the environment is a condition that is unlawful, 

regardless of circumstances. The defendants' continuing failure to abate this nuisance creates a 

condition that. in its inherent nature, is so hazardous as to make ongoing and increasing damage to 

1he public and enviromnent so probable as to be almost a certainty. . 

263. The plaintiffb8s suffered special and particular damages from the endangerment and 

nuisance complained of because the contamination has impaired and continues to impair the 

t() llateral on its loan, causing significant economic loss. The full amount ofplaintiff's damages will 

IlOt be lmowab]e unti] the public nuisance complained ofbyplaintiffbas been abated by order Of the 

Court. 

264. Unless abated by order of the Court, the public nuisance complained of will cause 

ilTeparable injury to the plaintiff. 

265. Unless abated by order of the Court. the public nuisance complained of will cause 

irreparable injury to the public and the environment in, at. around and in the vicinityofthe Capasso 

:Froperty. 

vm. PRAYER FOR RELIEF 

WHEREFORE, the plaintiff prays for judgment as follows: 

First Cause of Aedon 

On its first cause of action, with respect to defendants BASF Corporation, Chemical Leaman Tank 

Lines, Inc., Proctor & Gamble Haircare LLC, Exxon Mobil Corporation, General Dynamics 

Corporation, Russell W. Mahler, Review Supplies; lnc., Quanta Resources Corporation. The 

llitchcock Gas Engine Company. The Stanley Works, Nanco Contracting Corp., Underground 

Equipment Co., Ltd., RockweJi Automation, Inc., DaimJerChrysler Corporation, Ford Motor 

Company, Ingersoll-Rand Company, United Teclmologies Corporation and Paribas No$ America, 

46 



..•.. 1····, .. i~· •.•• ~.-~ ... - ......... - ... - ... -.... _._ ·······-··· ..................... ···---···· ••• ··-... . 

Case 1 :97-c'I-07285-DLI-AML Document 1149-2 Filed 11/0B/2007 Page 48 of 52 

Case 1 :97-cv-07285-AML Document 792 Filed 06/16/2005 Page 47 of 51 

the plaintiff asks this Comt to: 

A. Declare, pursuant to 28 U.S.C. §2201, that the Defendants are jointly and scverlllly 

lia.'ble for taking all necessary action to investigate, abate and otherwise respond to potential 

endangerments associated with solid or hazardous wastes that are located at, may have passed 

tllrough, or threaten to become located at or to pass through, the Capasso Property; and 

B. Enter a mandatory injunction: 

1. Ordering the Defendants, jointly and severally, to deposit with the Court an 

amount of money detennined at trial to be sufficient to fund the plaintiff's development and 

implementation of a cost--effective plan, consistent with the NCP and such ordexs as may be 

entered by this Court, to (1) eliminate all unacceptable risks to the public and environment 

from the potential endangennent at, from or affecting the Capasso Property, and (2) restore 

the Capasso Property, as expeditiously as practicab(e, to a condition consistent with the 

widest range ofbeneficial and unrestricted use of that property and the surrounding area, and 

authorizing the plaintiff to use that money for those purposes; or 

2. In the alternative, ordering the Defendants, jointly and severally, at their 

expense, to: 

a. Develop and .file with the Court a plan for an NCP-compliant investigation 

and evaluation, including but not limited to any necessary testing. monitoring and risk 

assessment, that will establish the nature and extent ofthe potential endangennent at, from or 

affecting the Capasso Property and e:vatuate alternative approaches to abatement intenns of: 

(1) overall protection of public ·health and the environment; (2) compliance with all 

applicable or relevant and appropriate state and federal standards and criteria; (3) long-tcnn 

effectiveness; ( 4) reduction oftoxicity, mobility or volume through treatment; (5) short-term 
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effectiveness; (6) implementability; (7) cost; (8) projected acceptability to government 

regulators; and (9) projected acceptability to the community; and then 

b. Conduct an NCP-compliant investigation and evaluation, consistent with such 
-. 

further orders as may be entered by this Court. that will establish the nature and extent ofthe 

potential endangennent, and evaluate alternative plans for abatement; and then 

c. Provide the results of the investigation and evaluation to the public, for 

comment, and provide those results, and copies of all comments and a transcript of any 

public hearing, to this Cowt; and then 

d. Implement a cost-effective, NCP-compliant abatement plan, consistent with 

such further orders as may be entered by this Court, to (1) eliminate all unacceptable risks to 

the public and environment from the potential endangerment at. from or affecting the 

Capasso Property, and (2) restore the Capasso Property, as expeditiously. as practicable, to a 

condition consistent with the widest range ofbeneticial and unres1rlcted use of that property 

and the surrounding area; and 

C. Order the Defendants, jointly and severally, to pay the plaintiff its costs of litigation. 

including but not limited to reasonable attorney and expert witness fees, as authorized by 42 U.S.C. 

§6972(e). 

Second Cause of Action 

On. its second cause of action, with respect to all defendants, the plaintiff asks this Court to: 

D. Declare, pursuant to CERCLA § 113(g)(2), 42 U.S.C. §9613(g){2), that the defendants 

are jointly and severally liable for any necessary costs of response, removal or remedial action 

ill~llrTed in connection with the Capasso Property in a manner consistent with the NCP; and 

E. Declare, pursuant to CERCLA § 113(g)(2), 42 U.S.C. §9613(8)(2), which abatement 
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plan for actual and threatened releases at. from or through the Capasso Property is cost-effective, 

appropriate, necessary and consistent with the NCP and, thus, which abatement plan should be 

implemented; and 

F. Order the defendants. jointly and severally. to pay the plaintiff an amount to be 

determined at trial to reimburse the plaintiff for its necessary costs of response incurred consistently 

with the NCP and pay the plaintiff pre-judgment interest at the rate mandated by Congress. 

Third Cause of Action 

On its third cause of action, with respect to all defendants, the plaintiff asks this Court to: 

G. Declare~ pursumt to 28 U.S.C. §2201. that the defendants are jointly and severally 

liable for taking all necessary action to investigate, abate and otherwise respond to the public 

nuisance at. from or affecting the Capasso Property; and 

H. Enter a mandatory injunction: 

1. Ordering the defendants, jointly and severally, to deposit with the Court an 

amount determined at trial to be sufficient to :fimd the plaintiff's development and 

implementation of a cost-effective plan, consistent with such orders as may be entered by this 

Court, to (1) eliminate all unacceptable risks to the public and enviromncnt from the 

potential endangerment at, ftom or affecting the Capasso Property, and (2) restore the 

Capasso Property, as expeditiously as pmcticable. to a condition consistent with the widest 

range of beneficial and umestricted usc of that property and the surrounding area, and 

authorizing the plaintiff to use that money for those purposes; or 

2. In the alternative, ordering the defendants. jointly and severally. at their 

expense, to: 

a. Develop and submit to the Court a plan for an investigation and 
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evaluation, including but not limited to any necessary testing, monitoring and risk 

assessment, that will establish the nature and extent of the public nuisance at. from or 

affecting the Capasso Property and an evaluation of alternative approaches to 

abatement in terms of: (1) overall protection of public health and the environment; 

(2) compliance with all applicable and relevant and appropriate state and federal 

standards and criteria; (3) long-term effectiveness; (4) reduction oftoxicity, mobility 

or volume through treatment; (5) short·term effectiveness; (6) implement ability. (7) 

cost; (8) state acceptance; and (9) community acceptance; and then 

b. Conduct an investigation and evaluation, consistent with such further 

orders as may be entered by this Court, that will establish the nature and extent ofthe 

public nuisance, and evaluate alternative plans for abatement; and then 

c. Provide the results of the investigation and evaluation to the public, 

for comment, and provide those results, and copies and a transcript of all comments, 

to this Court; and then 

d. hnplement a cost-effective abatement plan, consistent with such 

further orders as maybe entered by this Court, to: (I) eliminate all unacceptable risks 

to the public and environment associated with the public nuisance at or affecting the 

Capasso Property, and (2) restore the Capasso Property, as expeditiously as 

practicable, to a condition consistent with the widest range of beneficial and 

unrestricted use of the property and the sunounding area. 

I.· Award plaintiff damages orrestitution as appropriate for defendants• failme to take all 

necessary actions to investigate. abate and otherwise respond to the public nuisance at, from or 

affecting the Capasso Property. 

so 
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All Causes of Action 

On all of its claims Cor relief. the plaintiff asks this Court to: 

K. Pierce the corporate veil of Quanta Resources Corporation to hold Merrill LYJl:ch 

liable. by merger, for all liabilities of Becker, Waste Recovery Incorporated, Quanta Hol~ng 

Company and Quanta Resources Corporation with respect to each of Plaintiff's causes of action; 

L. Retain continuing jurisdiction of this action to the extent necessary and for as long as 

necessary to enforce and interpret, and to review the defendants' compliance with, this Court's orders; 

and 

M. Grant it such other and further relief as the Court deems just and appropriate. 

Dated: June 16, 2005 

BARBARA B. GUIBORD (BG 3865) 
Fognani Gw"bord & Homsy 
20 North Clark Street 
Thirty-Second Floor 
Chicago, Dlinois 60602 
Tel: 312-596-7777 
Fax: 312-596-7788 

MICHAEL D. GOODSTEIN (MG 9891) 
STACEY H. MYERS (SM 5249) 
Resolution Law Group, P.C. 
5335 Wisconsin Ave., N.W. Suite 305 
Washington, DC 2001 S 
Tel: 202-6864844 
Fax: 202-686-4843 

DMJ ASSOCIATES, L.L.C. 

By. Lw. f1 &ba rl 
.Btll'b818B. Guibord. Esq. 
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UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 

DMJ ASSOCIATES, L.L.C., 

-against-

Plaintiff, 

CARL A. CAPASSO; BASF CORPORATION; 
CHEMICAL LEAMAN TANK LINES, INC. 
PROCTOR & GAMBLE HAIRCARE LLC; EXXON 
MOBIL CORPORA TJON; GENERAL DYNAMICS 
CORPORATION; RUSSELL W. MAHLER; REVIEW 
SUPPLIES, INC.; QUANTA RESOURCES 
CORPORATION; THE HITCHCOCK GAS ENGINE 
COMPANY; THE STANLEY WORKS; NANCO 
CONTRACTING CORP.; UNDERGROUND 
EQUIPMENT CO., LTD; ROCKWELL 
AUTOMATION, INC.; DAIMLERCHRYSLER 
CORPORATION; FORD MOTOR COMPANY; 
INGERSOLL-RAND COMPANY; UNITED 
TECHNOLOGIES CORPORATION; MERRILL 
LYNCH & CO., INC.; PARIBAS NORTH AMERICA 
INC. AS INDEMNITOR OF MERRILL LYNCH 7 
CO., INC. AND MERRILL LYNCH MONEY 
MARKETS, INC,; ALCOA INC. f!kla ALUMINUM 
COMPANY OF AMERICA; ALLIED WASTER 
INDUSTRIES, INC. (INCLUDING BROWNING
FERRIS INDUSTRIES, LLC OR "B.F.I."); BARRY 
CONTROLS DIVISION OF BARRY WRIGHT 
CORPORATION; BEAZER EAST, INC. F/K/A 
KOPPERS, COMPANY, INC.; BORGWARNER 
INC.; BP PRODUCTS NORTH AMERICA, INC. 
INCLUDING BP AMOCO CORPORATION, 
ATLANTIC RICHFIELD CO., AND AMERICAN 
BRASS-ANACONDA (A/KIA OUTOKIMPU 
AMERICAN BRASS, INC.); BUCKEYE PIPE LINE 
COMPANY, L.P.; CARRIER CORPORATION; 
CATERPILLAR INC.; CHEVRON 
ENVIRONMENTAL MANAGEMENT COMPANY 
(FOR ITSEFL AND ON BEHALF OF CHEVRON 
U.S.A. INC., TEXACO INC., AND KEWANEE 
INDUSTRIES, INC.); COLONIAL PIPELINE 
COMPANY; CRUCIBLE MATERIALS 
CORPORATION (AIKJA CRUCIBLE SPECIALTY 
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ANSWER, AFFIRMATIVE 
DEFENSES, CROSSCLAIMS AND 

COUNTERCLAIMS OF 
THIRD P,ARJY DEFENDANT 

CONOCOPHitLIPS COMPANY 
(IMPROPERLY IMPLEADED AS 

CONOCOPHILLIPS) 
TO THIRD AMENDED THIRD

PARTY COMPLAINT OF EXXON 
MOBIL CORPORATION AND 

QUANT A RESOURCES 
CORPORATION 
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METALS) FORMERLY A DIVISION OF COL TEC 
INDUSTRIES; DANA CORPORATION; 
EVEREADY BATTERY CO., INC.; SUCCESSOR TO 
CERTAIN OF THE BATTERY RELATED 
LIABILITIES OF UNION CARBIDE CORP.; 
GENERAL ELECTRIC COMPANY; GENERAL 
MOTORS CORPORATION; GOULD PUMPS, INC. 
HONEYWELL INTERNATIONAL INC.; MACK 
TRUCKS, INC.; METROPOLITAN SUBURBAN 
BUS AUTHORITY D/B/A/ MTA LONG ISLAND 
BUS; MILLER BREWING COMPANY; NIAGRA 
MOHAWK POWER CORP.; NATIONAL GRID USA; 
NATIONAL GRID GROUP PLC; NORTHROP 
GRUMMAN CORPORATION (ON BEHALF OF 
NORTHROP GRUMMAN SYSTEMS 
CORPORATION) GRUMMAN AEROSPACE 
CORP.) AND NORTHROP GRUMMAN SPACE & 
MISSION SYSTEMS CORPORATION (TRW INC.); 
PFIZER INC; WARNER-LAMBERT COMPANY 
LLC (ITS FORMER SCHICK=WILKINSON SWORD 
DIVISION); WARNER-LAMBERT COMPANY LLC 
(ITS FORMER WHOLLY-OWNED SUBSIDIARY 
NEPERA, INC.) PHARMACIA CORPORA TfON (ITS 
WHOLLY-OWNED SUBSIDIARY THE UP JOHN 
COMPANY); PUBLIC SERVICE ELECTRIC AND 
GAS COMPANY ("PSE&G"); REYNOLDS METALS 
COMPANY AIKJA REYNOLDS ALUMINUM; 
ROME STRIP STEEL COMPANY, INC.; SHELL OIL 
CO.; SIKORSKY AIRCRAFT CORPORATION; SPX 
CORPORATION, ON BEHALF OF ITS FORMER 
DIVISION, LEEDS NORTHRUP; THE MILLER 
COMPANY (N/K/A T CORP.); AND VIACOM INC., 
SUCCESSOR BY MERGER TO CBS 
CORPORATION, FORMERLY KNOWN AS 
WESTINGHOUSE ELECTRIC CORPORATION, 

Defendants. 

EXXON MOBIL CORPORATION and QUANTA 
RESOURCES CORPORATION, 

Defendants/Third-Party Plaintiffs, 

-against-

ACE WASTE OIL, INC.; ACTIVE OIL SERVICE; 
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ALCAN ALUMINUM CORPORATION (a/Ida 
ALCAN SHEET & PLATE); ALL-COUNTY 
ENVIRONMENTAL SERVICE; AMPHENOL 
CORPORATION; ANDAX ENVIRONMENTAL 
CORP.; ASHLAND CHEMICAL, INC (a/k/a 
ASHLAND, INC.); A VCO CORPORA TION'(a/k/a 
A VCO LYCOMING); BROOKHAVEN NATIONAL 
LABORATORY; REPUBLIC ENVIRONMENTAL 
SYSTEMS, INC. (a/Ida CHEMICAL MANAGEMENT 
INC.); CHEMICAL POLLUTION CONTROL, INC. 
(a/k/a PHILLIPS ENVIRONMENTAL); CROSSMAN 
CORP. (f/k/a COLEMAN AIRGUNS, INC.)( f/k/a 
CROSMAN ARMS COMPANY, INC.); AMERICAN 
CLASSIC SANITATION (f/k/a FARNHAM 
ENVIRONMENTAL & FARNHAM SANITATION 
SYSTEMS OF CT); HARBOR PETROLEUM CORP.; 
EMHART TEKNOLOGIES LLC; THE HITCHCICK 
GAS ENGINE COMPANY; INDUSTRIAL 
DEVELOPMENT CORP. (a/Ida INDUSTRIAL 
ENVIRONMENTAL); INTERSTATE TANK 
CLEANING CORP.; JONES ENVIRONMENTAL 
SERVICES (NORTHEAST), INC. (f/lda GEOCHEM, 
INC.) (f/k/a JET-LINE SERVICES, INC.}; THE 
MARLIN FIREARMS COMPANY; NASSAU TANK 
CLEANING SERVICE, INC.; REXAM BEVERAGE 
CAN COMPANY (a/k/a NATIONAL CAN 
COMPANY) (a/Ida AMERICAN NATIONAL CAN 
COMPANY); NEAPCO, INC. (a/k/a UNITED 
COMPONENTS, INC.); NEW ENGLAND TANK 
LINING OF CONNECTICUT, INCORPORATED; 
NEW ERA OIL SERVICE, INC.; OIL CITY 
PETROLEUM CO., INC.; PEABODY COASTAL 
(a/Ida PEABODY INTERNATIONAL CORP. (a/k/a/ 
PULLMAN, INC.); UNION CARBIDE 
CORPORATION; PROCTOR & GAMBLE 
HAIRCARE LLC; REVERE COPPER PRODUCTS, 
fNC. (a/Ida REVERE COPPER & BRASS 
IN CORPORA TED ); RIVER TERMINAL 
DEVELOPMENT (SCRAP YARD DIVISION) (a/kla 
RTC PROPERTIES (f/k/a UNION MINERAL & 
ALLOYS CORP.); ROYAL TANK CLEANING 
CORP.; SIMMONDS PRECISION PRODUCTS, INC.; 
MOEN IN CORPORA TED, A FORTUNE BRANDS 
COMPANY (f/k/a STANADYNE, INC.); SUNOCO, 
INC. (a/kla SUN OIL REFINERY) (f/Ida SUN OIL 
CO.); TDY INDUSTRIES, INC.; TOTAL 
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RECOVERY, INC.; UNITED STATES 
DEPARTMENT OF THE AIR FORCE; UNITED 
STATES DEPARTMENT OF THE ARMY; UNITED 
STATES DEPARTMENT OF THE COAST GUARD; 
UNITED STATES DEPARTMENT OF THE NAVY; 
WALLACE INDUSTRIES INC. (a/k/a WALLACE 
STEEL CORP.); KRAFT FOODS GLOBAL, INC. 
(f/k/a WARE CHEMICAL); WASTE 
MANAGEMENT OF MARYLAND, INC.; WYMAN
GORDON COMPANY; ZOLLO DRUM COMPANY; 
COOPER CROUSE-HINDS, LLC (f/k/a CROUSE
HINDS COMPANY); THE HERTZ CORPORATION; 
LONG ISLAND LIGHTING COMPANY; NL 
INDUSTRIES, INC.; CROWN CORK & SEAL 
COMPANY, INC.; and CONOCOPHILLIPS, 

Third-Pa Defendants. 

Filed 02/27/2008 Page 4 of 16 

Third-Party Defendant, ConocoPhillips Company improperly impleaded as 

ConocoPhillips, by and through its undersigned counsel, Waters, McPherson McNeill, P.C. 

answers Defendants/Third Party Plaintiffs, Quanta Resources Corporation and Exxon Mobil 

Corporation (collectively, the "Third-Party Plaintiffs") Third Amended Third-Party Complaint as 

follows: 

INTRODUCTION 

1. Denied. The avennents contained in this paragraph of Third-Party Plaintiffs' 

Complaint contain conclusions of law to which no additional response is required. 

2. Denied. The averments contained in this paragraph of Third-Party Plaintiffs' 

Complaint contain conclusions oflaw to which no additional response is required. 

3. Denied. Answering Third-Party Defendant is without knowledge or 

information sufficient to form a belief as to the tmth of these averments and, therefore, denies 

same. 
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4. Denied. Answering Third-Party Defendant is without knowledge or 

information sufficient to fom1 a belief as to the tmth of these averments and, therefore, denies 

same. 

5. Denied. Answering Third-Party Defendant is without lmowledge or 

information sufficient to fonn a belief as to the truth of these averments and, therefore, denies 

same. In addition, the allegations contained in this paragraph of Third-Party Plaintiffs' 

Complaint contain conclusions of law to which no additional response is required. 

6. Denied. Answering Third-Party Defendant is without knowledge or 

'"\: 

information sufficient to form a belief as to the truth of these averme~its 1'nd, therefore, denies 

same. 

7. Admitted in part and denied in part. Answering Third Party Defendant. Admits 

that neither it nor it predecessors were named as a Defendant in the Complaint, as to all other 

Third-Party Defendants, answering Third-Party Defendant is without knowledge or infom1ation 

sufficient to fonn a belief as to the truth of these avem1ents as to all other Third-Party 

Defendants and, therefore, denies same. 

8. Denied. Answering Third-Party Defendant is without knowledge or 

infommtion sufficient to form a belief as to the truth of these averments and, therefore, denies 

same. 

9. Denied. Answering Third-Party Defendant is without knowledge or 

infonnation sufficient to form a belief as to the tmth of these averments and, therefore, denies 

same. 
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10. Denied. Answering Third-Party Defendant is without knowledge or 

infommtion sufficient to form a belief as to the truth of these avern1ents and, therefore, denies 

same. 

11. Denied. Answering Third-Party Defendant is without knowledge or 

information sufficient to form a belief as to the tmth of these averments and, therefore, denies 

same. The averments contained in this paragraph of Third-Party Plaintiffs' Complaint also 

contain conclusions of Jaw to which no additional response is required. 

12. Denied. Answering Third-Party Defendant is without knowledge or 
'"(,' '.'' 

information sufficient to form a belief as to the truth of these averme~ts and, therefore, denies 

same. 

13. Denied. The averments contained in this paragraph of Third-Pmiy Plaintiffs' 

Complaint contain conclusions of law to which no additional response is required. 

14. Denied. The averments contained in this paragraph of Third-Party Plaintiffs' 

Complaint contain conclusions of law to which no additional response is required. 

15. Denied. The avennents contained in this paragraph ofThird-Party Plaintiffs' 

Complaint contain conclusions oflaw to which no additional response is required. 

JURISDICTION AND VENUE 

16. Denied. The avem1ents contained in this paragraph of Third-Party Plaintiffs' 

Complaint contain conclusions of law to which no additional response is required. 

17. Denied. The avern1ents contained in this paragraph of Third-Party Plaintiffs' 

Complaint contain conclusions oflaw to which no additional response is required. 
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COUNT I 

Cost recoverv Pursuant to Section 107(a) of CERCLA 

18. Answering Third-Party Defendant hereby incorporates its answer~. to paragraphs , 

l through 17 as though the same were set forth more fully at length herein. 

19. Denied. The avennents contained in this paragraph of Third-Party Plaintiffs' 

Complaint contain conclusions oflaw to which no additional response is required. 

20. Denied. The avem1ents contained in this paragraph of Third-Party Plaintiffs' 

Complaint contain conclusions of law to which no additional response is required. 

~· 

21. Denied. The averments contained in this paragraph 'of Third-Party Plaintiffs' 

Complaint contain conclusions of law to which no additional response is required. 

22. Denied. Answering Third-Party Defendant is without knowledge or 

infonnation sufficient to form a belief as to the truth of these averments and, therefore, denies 

same. The avem1ents contained in this paragraph of Third-Party Plaintiffs' Complaint also 

contain conclusions of law to which no additional response is required. 

23. Denied. Answering Third-Party Defendant is without lmowledge or 

infmmation sufficient to form a belief as to the truth of these avem1ents and, therefore, denies 

same. The averments contained in this paragraph of Third-Party Plaintiffs' Complaint contain 

conclusions of law to which no additional response is required. 

24. Denied. Answering Third-Party Defendant is without knowledge or 

infonnation sufficient to form a belief as to the truth of these averments and, therefore, denies 

same. The avennents contained in this paragraph of Third-Party Plaintiffs' Complaint contain 

conclusions of law to which no additional response is required. 
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25. Denied. Answering Third-Party Defendant is without knowledge or 

infonnation sufficient to form a belief as to the truth of these avem1ents and, therefore, denies 

same. The averments contained in this paragraph of Third-Party Plaintiffs' Conwlaint contain 
I 

conclusions of law to which no additional response is required. 

26. Denied. Answering Third-Party Defendant ts without knowledge or 

infmmation sufficient to form a belief as to the truth of these averments and, therefore, denies 

same. 

27. Denied. Answering Third-Party Defendant is without knowledge or 

information sufficient to form a belief as to the truth of these avermeiits find, therefore, denies 

same. The averments contained in this paragraph ofThird-Party Plaintiffs' Complaint contain 

conclusions of law to which no additional response is required. 

28. Denied. 

29. Denied. Answering Third-Party Defendant is without knowledge or 

information sufficient to form a belief as to the truth of these averments and, therefore, denies 

same. The averments contained in this paragraph of Third-Party Plaintiffs' Complaint contain 

conclusions of law to which no additional response is required. 

COUNT II 

Contribution Claim for Relief Under Section 113 of CERCLA 

30. Answering Third-Party Defendant hereby incorporates its answers to paragraphs 

1 through 29 as though the same were set forth more fully at length herein. 

31. Admitted. 
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32. Denied. Answering Third-Party Defendant is without knowledge or 

information sufficient to form a belief as to the tmth of these averments and, therefore, denies 

same. 

COUNT HI 

Claim for declm·atorv judgment under section 113(g)(2) of CERCLA 

33. Answering Third-Party Defendant hereby incorporates its answers to paragraphs 

I through 32 as though the same were set fm1h more fully at length herein. 

34. Denied. Answering Third-Party Defendant is without knowledge or 

information sufficient to form a belief as to the truth of these avennet~ts itnd, therefore, denies 

same. 

35. Denied. 

COUNT IV 

Contribution claim for relief pursuant to C.P.L.R. Section 1401 

36. Answering Third-Party Defendant hereby incorporates its answers to paragraphs 

I through 35 as though the same were set forth more fully at length herein. 

37. Denied. 

38. Denied. Answering Third-Party Defendant is without knowledge or 

infommtion sufficient to form a belief as to the truth of these averments and, therefore, denies 

same. 

39. Denied 

WHEREFORE, Answering Third-Party Defendant demands this Court dismiss Third-Party 

Plaintiffs' Third Amended Third-Party Complaint with prejudice as well as such other relief in 

favor of Answering Defendant as this Court deems just and proper. 

-9-
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AFFIRMATIVE DEFENSES 

I. Third-Party Plaintiffs' claims are barred for failure to state a claim for which 

relief may be granted. 

2. Third-Party Plaintiffs' claims are barred by the applicable statute of limitations. 

3. Third-Party Defendant denies that Third-Party Plaintiff Exxon Mobil Cmvoration 

has suffered any harm whatsoever, but in the event that it has, the cause thereof is beyond the 

control or responsibility of Third-Party Defendant ConocoPhillips Company and is solely the 

responsibility ofthird-parties over whom Third-Party Defendant ConocoPhillips Company had 

no responsibility or right of control. 

4. If Third-Party Plaintiffs sustained any injury or are entitled to any damages, such 

injury and damages were wholly, or in part, caused by Third-Party Plaintiffs' own acts or 

omissions, negligence, lack of due care and fault and/or that ofThird-Pmty Plaintiffs' agents or 

employees. In the event that Third-Pmty Plaintiffs are found to have sustained any injury and 

are entitled to damages, Third-Party Plaintiffs' recovery against Third-Party Defendant 

ConocoPhillips Company, if any, must be reduced by the proportionate damages caused by he 

acts and conduct ofThird-Party Plaintiffs and/or its agents or employees 

5. The damages sustained by Third-Party Plaintiffs, if any, were the result of actions 

of an independent contractor precluding any liability on the part ofThird-Party Defendant 

ConocoPhillips Company. 

6. The damages Third-Party Plaintiffs seek, if awarded, would result in unjust 

enrichments to Third-Party Plaintiffs. 

7. Third-Party Plaintiffs claims are barred in that Third-Party Defendant 

ConocoPhillips Company has complied with, and satisfied, all applicable laws, regulations, rules. 
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orders, directives and /or other requirements of local, state and/or federal agencies. 

8. Third-Party Plaintiffs have failed to take reasonable steps to mitigate its damages, 

if any, and as a result of such failure, Third-Party Plaintiffs' claims against Third-P,arty 
f C, 

Defendant ConocoPhillips Company must be reduced, excused and/or discharged. 

9. If it is determined that Third-Party Defendant ConocoPhillips Company engaged 

in any of the activities allege in Third-Party Plaintiffs' Third Party Complaint, which Third-Party 

Defendant ConocoPhillips Company denies, such activities were de minimis and not the cause of 

any damages or injuries alleged to have been sustained by Third-Party Plaintiffs. 

10. Third-Party Plaintiffs' damages or injuries, if any, were rtot ~~used by Third-Party 

Defendant ConocoPhillips Company. 

11. To the extent that claims asserted in Third-Patty Plaintiffs' Third Party Complaint 

against Third-Party Defendant ConocoPhillips Company on the basis of alleged joint and several 

liability, they are barred or limited because: (I) the acts and omission of all other parties were 

separate and distinct from those, if any, of Third-Party Defendant ConocoPhillips Company; (2) 

neither the common law nor any federal or state statute renders Third-Party Defendant 

ConocoPhillips Company jointly and severally liable for the acts or omissions of other Third-

Party Defendants; (3) Third-Patty Plaintiffs are liable for all of a p01tion ofthe re1iefthey seek; 

and (4) the injury, harm and costs that are the subject ofThird-Party Plaintiffs' claims are 

reasonable capable of apportionment. 

I2. Any recovery against Third-Party Defendant ConocoPhillips Company for alleged 

cleanup and removal costs is barred to the extent that it would be an unlawful double recovery 

and/or multiple compensation for the same alleged damages or injuries. 

13. Third-Party Plaintiffs' claims are barred to the extent that Third-Party Plaintiffs 
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see to recover costs, damages and expenses including, but not limited to cleanup and/or removal 

costs that Third-Party Plaintiffs improperly incuned. 

14. Sources and conditions other than that of Third-Party Defendant ConocoPhillips , 

Company were the source of any alleged damage or injury. 

15. The costs incurred for cleanup and removal costs have not been in accordance 

with the National Contingency Plan to the greatest extent possible. 

16. Third-Patty Plaintiffs' claims are barred by lack of standing. 

17. Third-Party Plaintiffs' claims are batTed by lack of subject rn.atter jurisdiction. 
i 

18. Third-Party Plaintiffs' Third Amended Third-Party Com~Ialht is barred by the 

doctrine of waiver. 

19. Third-Party Plaintiffs' Third Amended Third-Party Complaint is barred by the 

doctrine of estoppel. 

20. Third-Party Plaintiffs' Third Amended Third-Party Complaint is baned by the 

doctrine of laches. 

21. Third-Party Plaintiffs' Third Amended Third-Pmty Complaint is bmTed by the 

doctrine of unclean hands. 

22. Third-Party Plaintiffs' Third Amended Third-Party Complaint claims are barred 

in that Answering Third-Party Defendant did not commit any wrongful, illegal or inappropriate 

acts. 

23. Third-Party Plaintiffs' claims are barred because Answering Third-Party 

Defendant has not breached any legal duty owed to Third-party Plaintiffs. 

24. Third-Party Plaintiffs' Third-Part Complaint is baned due to the statutory 

defenses afforded Third-Party Defendant ConocoPhillips Company under CERCLA. 
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25. Any damages to Third-Party Plaintiffs were caused by individuals or entities over 

which Answering Third-party Defendant exercises and had no control. 

26. Answering Defendant reserves the right to interpose such other defenses and , 

objections as continuing discovery may disclose. 

CROSSCLAIMS 

Crossclaimant, Third-Party Defendant ConocoPhillips Company, without admitting any 

matters not specifically admitted in its pleadings, by way of Crossclaim against the other Third-

Party Defendants in this matter states: 

COUNT I 

Contribution under Section 113 of CERCLA 

Third-Party Plaintiffs, Exxon Mobil Corporation and Quanta Resources Corporation allege that 

they have paid or will pay response costs which are greater than their fair share of the claims that 

DMJ made or could have made in this action and. While denying any liability to the Third-Party 

Plaintiffs, should any liability be adjudged against the Third-Party Defendant ConocoPhillips 

Company, ConocoPhillips Company asserts that Co-Third-Party Defendants are liable to Third-

Party Defendant ConocoPhillips Company for contribution under Section 113(f) ofCERCLA, 42 

u.s.c. § 9613(t). 

WHEREFORE, the Third-Party Defendant ConocoPhillips Company demands judgment 

for contribution against Co-Third-Party Defendants together with reasonable counsel fees, costs 

of suit and such other relief as the Court deems just and equitable. 

COUNTU 

Contribution under C.P.L.R. Section 1401 
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Crossclaimant, Third-Party Defendant ConocoPhillips Company, without admitting any 

matters not specifically admitted in its pleadings, by way ofCrossclaim against the other Third

Party Defendants in this matter states: 

Third-Party Plaintiffs, Exxon Mobil Corporation and Quanta Resources Corporation 

allege that Third-Party Defendant ConocoPhi1Iips Company status is that of a tortfeasor as a 

result of its alleged conduct. While denying any liability to the Third-Party Plaintiffs, should any 

liability be adjudged against the Third-Party Defendant ConocoPhillips Company as a tortfeasor, 

ConocoPhillips Company is entitled to contribution from Co-Third-Party Defendant pursuant to 

C.P.L.R. § 1401. 

WHEREFORE, the Third-Party Defendant ConocoPhillips Company demands judgment 

for contribution against Co-Third-Party Defendants together with reasonable counsel fees, costs 

of suit and such other relief as the Court deems just and equitable. 

COUNTERCLAIM 

Counterclaimant, Third-Party Defendant ConocoPhillips Company, without admitting 

any matters not specifically admitted in its pleadings, by way of Counterclaim against Third

Party Plaintiff Exxon Mobil Corporation in this matter states: 

COUNT I 

Contribution under Section 113 of CERCLA 

While denying any liability to the Third-Party Plaintiff Exxon Mobil Corporation., should any 

liability be adjudged against the Third-Party Defendant ConocoPhillips Company, 

ConocoPhillips Company asserts tl1at Third-Party Plaintiff Exxon Mobil Corporation is liable to 

Third-Party Defendant ConocoPhillips Company for contribution under Section 113(t) of 

CERCLA, 42 U.S.C. § 9613(t). 
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WHEREFORE, the Third-Party Defendant ConocoPhillips Company demands judgment 

for contribution against Third-Party Plaintiff Exxon Mobile Corporation together with reasonable 

counsel fees, costs of suit and such other relief as the Court deems just and equitab,le. , 

COUNT II 

Contribution under C.P.L.R. Section 1401 

Counterclaimant, Third-Party Defendant ConocoPhillips Company, without admitting 

any matters not specifically admitted in its pleadings, by way of Counterclaim against Third-

Party Plaintiff Exxon Mobil Corporation in this matter states: 

Third-Party Plaintiff, Exxon Mobil Corporation status is that of~ tortfeasor as a result of 

its alleged conduct. While denying any liability to the Third-Party Plaintiff, Exxon Mobil 

Corporation, should any liability be adjudged against the Third-Party Defendant ConocoPhillips 

Company as a tortfeasor, ConocoPhillips Company is entitled to contribution from Third-Party 

Plaintiffs, Exxon Mobil Corporation pursuant to C.P.L.R. § 1401. 

WHEREFORE, the Third-Party Defendant ConocoPhillips Company demands judgment 

for contribution against Third-Party Plaintiff, Exxon Mobil Corporation together with reasonable 

counsel fees, costs of suit and such other relief as the Court deems just and equitable. 

DATED: February 27, 2007 

WATERS, McPHERSON, McNEILL, P.C. 
300 Lighting Way, P.O. Box 1560 
Secaucus, New Jersey 07096 
(201) 863-4400 
Attomeys for Third-Party Defendant 
CONOCOPHILUPS COMPANY 
(Improperly impleaded as CONOCOPHfLUPS) 

By: S/ Donald J. Fay, Esq. 
DONALD J. FAY, ESQ. (OF 5389) 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF NEW YORK 

PHOENIX BEVERAGES, INC., RODB LLC, WINDMILL 
DISTRIBUTING COMPANY, L.P., UP FROM THE 
ASHES, INC., and other affiliated companies of PHOENIX 
BEVERAGES, INC., 

Plaintiffs, 

-against-

EXXON MOBIL CORPORATION, EXXONMOBIL 
RESEARCH AND ENGINEERING COMPANY and 
QUANTA RESOURCES CORPORATION, 

Defendants. 

EXXON MOBIL CORPORATION, 

Third-Party Plaintiff, 

-against-

ACE WASTE OIL, INC.; ACTIVE OIL SERVICE; AND AX 
ENVIRONMENTAL CORP.; AVCO CORPORATION (a/k/a 
A VCO LYCOMING); CONOCOPHILLIPS COMPANY; 
CROSMAN CORP. (f/k/a COLEMAN AIRGUNS, INC.) 
(f/k/a CROSMAN ARMS COMPANY, INC.); CROWN 
CORK & SEAL COMPANY, INC.; EMHART 
TEKNOLOGIES LLC; INDUSTRIAL DEVELOPMENT 
CORP. (a/k/a INDUSTRIAL ENVIRONMENTAL); THE 
HERTZ CORPORATION; KRAFT FOODS GLOBAL, INC. 
(f/k/a WARE CHEMICAL); THE MARLIN FIREARMS 
COMPANY; NEAPCO, INC. (a/k/a UNITED 
COMPONENTS, INC.); NEW YORK CITY TRANSIT 
AUTHORITY; NL INDUSTRIES, INC.; NOVELIS 
CORPORATION (f/k/a ALCAN ALUMINUM 
CORPORATION) (a/k/a ALCAN SHEET & PLATE); 
PEABODY COASTAL (a/k/a PEABODY 
INTERNATIONAL CORP.) (a/k/a PULLMAN, INC.); 
PROCTER & GAMBLE HAIRCARE LLC; REVERE 
COPPER PRODUCTS, INC. (a/k/a REVERE COPPER & 
BRASS INCORPORATED); REXAM BEVERAGE CAN 
COMPANY (a/k/a NATIONAL CAN COMPANY) (a/k/a 

Case No. 1:12-CV-03771 (PKC)(JO) 
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AMERICAN NATIONAL CAN COMPANY); RIVER 
TERMINAL DEVELOPMENT (SCRAP YARD DIVISION) 
(aJk/a RTC PROPERTIES) (f/k/a UNION MINERAL & 
ALLOYS CORP.); SIMMONDS PRECISION PRODUCTS, 
INC.; SUNOCO, INC. (aJk/a SUN OIL REFINERY) (f/k/a 
SUN OIL CO.); TDY INDUSTRIES, INC.; UNITED SITE 
SERVICES (f/k/a AMERICAN CLASSIC SANITATION) 
(f/k/a FARNHAM ENVIRONMENTAL & FARNHAM 
SANITATION SYSTEMS OF CT); UNITED STATES 
DEPARTMENT OF THE AIR FORCE; UNITED STATES 
DEPARTMENT OF THE ARMY; UNITED STATES 
DEPARTMENT OF THE COAST GUARD; UNITED 
STATES DEPARTMENT OF THE NAVY; UNITED 
STATES DEPARTMENT OF DEFENSE; WALLACE 
INDUSTRIES INC. (aJk/a WALLACE STEEL CORP.); 
WASTE MANAGEMENT OF MARYLAND, INC.; 
WYMAN-GORDON COMPANY; ALCOA INC. (f/k/a 
ALUMINUM COMPANY OF AMERICA); BASF 
CORPORATION; BEAZER EAST, INC. (f/k/a KOPPERS 
COMPANY, INC.); BORG WARNER INC. (aJk/a MORSE 
CHAIN); CARRIER CORPORATION (CARLYLE 
COMPRESSOR DIVISION); ELECTRIC BOAT 
CORPORATION, A GENERAL DYNAMICS COMPANY; 
FORD MOTOR COMPANY; HONEYWELL 
INTERNATIONAL, INC. (f/k/a ALLIED SIGNAL); 
INGERSOLL RAND COMPANY; NORTHROP 
GRUMMAN CORP. (aJk/a GRUMMAN AEROSPACE 
CORP.) (aJk/a TRW, INC.); QUALITY CARRIERS, INC. 
(f/k/a CHEMICAL LEAMAN TANK LINES, INC.); 
REYNOLDS METALS CO. (aJk/a REYNOLDS 
ALUMINUM); ROCKWELL AUTOMATION (aJk/a 
ROCKWELL INTERNATIONAL); SIKORSKY AIRCRAFT 
CORPORATION; STANLEY BLACK & DECKER (f/k/a 
THE STANLEY WORKS); UNITED TECHNOLOGIES 
CORPORATION (aJk/aPRATT & WHITNEY), 

Third-Party Defendants. 

THIRD-PARTY COMPLAINT OF 
DEFENDANT/THIRD-PARTY PLAINTIFF 

EXXON MOBIL CORPORATION 

Defendant/Third-Party Plaintiff Exxon Mobil Corporation ("ExxonMobil," or the 

"Third-Party Plaintiff'), by and through its undersigned counsel, brings this Third-Party 

2 
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Complaint, pursuant to Federal Rule of Civil Procedure 14, and in support thereof avers 

as follows: 

INTRODUCTION 

1. In its complaint herein, Plaintiffs Phoenix Beverages, Inc., RODB 

LLC, Windmill Distributing Company, L.P., Up From the Ashes, Inc. and other affiliated 

companies of Phoenix Beverages, Inc. (collectively "Phoenix") seek to recover, inter 

alia, response costs that it allegedly incurred pursuant to the provisions of the 

Comprehensive Environmental Response, Compensation and Liability Act of 1980, as 

amended, 42 U.S.C. §§9601 et seq. ("CERCLA"). Phoenix seeks reimbursement of 

response costs that it allegedly incurred or will incur in response to the alleged presence 

of hazardous substances on the property located at 37-88 Review Avenue, in Queens, 

New York (the "Phoenix Property") that were allegedly released from property located at 

37-80 Review Avenue, Queens, New York (the "Quanta Facility"), and a declaratory 

judgment on liability for response costs that would obligate the named defendants to pay 

for any past and future response costs associated with the Phoenix Property. Phoenix 

also sought to recover damages from the defendants under certain other theories which, 

together with Phoenix's CERCLA allegations, are detailed in Phoenix's Complaint, 

which is attached hereto as Exhibit A. 

2. In its Complaint, Phoenix alleged, inter alia, that: 

a) hazardous substances allegedly present at the Phoenix Property 

were released, in part, on or from Quanta Facility, that Defendant Quanta was liable for 

such releases as an owner and operator of the Quanta Facility and that the allegedly

released substances were hazardous substances within the meaning of 40 C.F.R. §302.4; 
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b) the defendants, Exxon Mobil Corporation and ExxonMobil 

Research & Engineering may be liable for such releases as a generator of hazardous 

substances sent to the Quanta Facility; 

c) the allegedly-released substances migrated, and continue to 

migrate, from the Quanta Facility through the environment to the Phoenix Property, and 

endangered and contaminated that property; 

d) from in or about 1970 until in or about 1981, the Quanta Facility 

was an active disposal site and transfer facility for substances generated primarily or 

exclusively off-site, and also served as a waste oil recycling and storage facility; and 

e) substances were spilled and released into the environment at the 

Quanta Facility, that such substances pose a substantial present or potential hazard to 

human health or the environment, and that therefore such substances were and are 

hazardous. 

3. Third-Party Plaintiff has denied that it is liable for such releases as a 

generator of hazardous substances sent to the Quanta Facility. 

4. Notwithstanding any of the allegations in the Complaint, and Third Party-

Plaintiffs' claims and defenses thereto, to the extent it is adjudged liable to Plaintiffs in 

the first party action, Third-Party Plaintiff hereby seeks contribution from Third-Party 

Defendants for costs it has and/or will incur as a result of Plaintiffs' action in excess of its 

several share, including any judgment against Third-Party Plaintiff arising from the 

Complaint, and ordering and directing that each such Third-Party Defendant contribute to 

any judgment against or damages suffered by Third-Party Plaintiff. 
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5. Defendants have expended response costs in connection with the 

investigation and remediation of the Phoenix Property, and upon information and belief, 

will expend further response costs in the future. 

THE THIRD-PARTY DEFENDANTS 

6. None of the entities, or their predecessors, named herein as Third-Party 

Defendants were named as defendants in the Complaint. 

7. Each Third Party Defendant generated or transported hazardous wastes or 

other hazardous materials that were delivered for disposal or treatment to the Quanta 

Facility. 

8. This Third-Party Complaint asserts claims against those entities whose 

waste, upon information and belief, was delivered to the Quanta Facility during the time 

period of 1970-1981. These claims are for any costs, damages, or equitable relief that 

Plaintiffs recover in this action and for the response costs incurred and to be incurred by 

the Defendants. 

9. If Phoenix recovers from Third-Party Plaintiff, Third-Party Plaintiff will 

pay more than its fair share of the claims that Phoenix made or could have made against 

Third-Party Plaintiff it in this action. Thus, each of the entities named as a Third-Party 

Defendant is liable to the Third-Party Plaintiff for such costs and accounts, or 

alternatively for contribution of such Third-Party Defendants' equitable share of said 

costs and amounts. 

10. Upon information and belief, the above Third-Party Defendants, 

generated or transported hazardous waste that was delivered to the Quanta Facility, from 

which, Phoenix alleges, these materials were released and/or disposed of and migrated to 

the Phoenix Property: 

5 
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11. Pursuant to Federal Rules of Civil Procedure 14 and 18, the Third-Party 

Plaintiffs hereby assert claims against the Third-Party Defendants under Section 107 and 

113 of CERCLA, 42 U.S.C. §§9601 et seq., and under N.Y. C.P.L.R. §1401 for (i) 

response costs, (ii) contribution in connection with the claims that were asserted by 

Phoenix against the ExxonMobil, and (iii) a declaratory judgment of liability for response 

costs and/or contribution that will be binding on any subsequent action or actions to 

recover further response costs and/or contribution. To the extent inconsistent with any of 

the averments in their Answers, Affirmative Defenses and/or Counterclaims, the 

allegations made below by the Third-Party Plaintiff are made in the alternative to and 

without waiver of any such averments. 

12. Pursuant to Federal Rule of Civil Procedure 19(c), additional parties, some 

of whom Third-Party Plaintiff has settled with in part, for response costs, may be liable to 

Third Party Plaintiffs under Section 107 and 113 of CERCLA, 42 U.S.C. §§9601 et seq., 

and under N.Y. C.P .L.R. § 1401 for (i) response costs, (ii) contribution in connection with 

the claims that were asserted by Phoenix against the ExxonMobil, and (iii) a declaratory 

judgment of liability for response costs and/or contribution that will be binding on any 

subsequent action or actions to recover further response costs and/or contribution. 

JURISDICTION AND VENUE 

13. This Court properly has jurisdiction to adjudicate the Plaintiffs' 

Complaint. Jurisdiction for this Third-Party Complaint is founded upon Section 1 07(a) 

and 113(b) of CERCLA; 42 U.S.C. §9607(a) and 9613(b); 28 U.S.C. §1331, as well as 

the principles of ancillary jurisdiction over those claims arising under the laws of the 

State ofNew York. 
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14. Venue is proper in the Eastern District ofNew York pursuant to 28 U.S.C. 

§1331, 28 U.S.C. §1391(b) and 42 U.S.C. §9613(b), because the alleged releases and 

threatened releases that are the subject of the underlying action occurred in this district. 

COUNT I 

Contribution Claim For Relief Under Section 107(a) ofCERCLA 

15. The above allegations of this Third-Party Complaint are hereby 

incorporated by reference as if fully set forth herein. 

16. Pursuant to CERCLA Section 107(a)(3), 42 U.S.C. § 9607(a)(3), any 

person who, by contract, agreement, or otherwise arranges for disposal or treatment, or 

arranges with a transporter for transport for disposal or treatment of hazardous substances 

owned or possessed by such person, by any other party or entity, at any facility owned 

and operated by another party or entity and containing such hazardous substances, is 

liable for response costs incurred or to be incurred in connection with the alleged releases 

or threatened releases of hazardous substances at the facility. 

17. The Quanta Facility and the Phoenix Property are both "facilities" within 

the meaning ofCERCLA Section 101(9), 42 U.S.C. § 9601(9). 

18. Each of the Third-Party Defendants is a "person" within the meaning of 

the CERCLA Section 101(21), 42 U.S.C. § 9601(21). 

19. The Third-Party Defendants, by contract, agreement, or otherwise, 

arranged for disposal or treatment, or arranged with a transporter for disposal or treatment 

of hazardous substances they owned or possessed to the Quanta Facility within the 

meaning ofCERCLA Section 101(14), 42 U.S.C. § 9601(14). 

20. If Plaintiffs succeed on their claims in the first party action, they will have 

established that there has been a "release" or "threatened release" of hazardous 
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substances from the Quanta Facility as defined by CERCLA Sections 101(22) and 

107(a), 42 U.S.C. §§ 9601(22), 9607(a). 

21. The Third-Party Defendants are thus within one or more of the classes of 

liable "covered persons" provided by CERCLA Section 107(a), 42 U.S.C. § 9607(a). 

22. Third-Party Plaintiff has incurred and will continue to incur response costs 

m order to carry out the investigation, analysis, and necessary response actions, 

including, without limitation, remediation and costs reasonably incurred to identify 

potentially responsible parties. Response actions at the Phoenix Property are ongoing 

and Third-Party Plaintiff will incur additional expenses in completing the response 

actions. 

23. These response actions undertaken by the Third-Party Plaintiff are 

necessary costs of response consistent with the National Contingency Plan, 40 C.P.R. § 

300, CERCLA § 101(31), 42 U.S.C. § 9601(31). 

24. Third-Party Defendants are therefore jointly and severally liable for all 

past and future response costs incurred and to be incurred by the Third-Party Plaintiff in 

connection with the Quanta Facility and Phoenix Property. 

25. Notice of this action is being given or has been given to the Administrator 

of the Environmental Protection Agency and to the Attorney General of the United 

States. 

COUNT II 

Contribution Claim For Relief Under Section 113 of CERCLA 

26. The above allegations of this Third-Party Complaint are hereby 

incorporated by reference as if fully set forth herein. 
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27. In the Complaint Phoenix seeks judgment for response costs that it 

incurred or that it will incur in connection with the Phoenix Property. 

28. Because the amounts paid and remedial actions performed by the Third-

Party Plaintiff, will represent more than a fair share ofthe claims that were made and/or 

could have been made by Phoenix in this action, and that by making those payments and 

undertaking those remedial activities, Third-Party Plaintiff has paid or will pay more than 

its fair share of the claims that Phoenix made or could have made in this action, the Third 

Party Defendants are liable to the Third-Party Plaintiff for contribution under Section 

113(f) ofCERCLA, 42 U.S.C. § 9613(f). 

COUNT III 

Claim For Declaratory Judgment Under Section 113(g)(2) of CERCLA 

29. The above allegations of this Third-Party Complaint are hereby 

incorporated by reference as if fully set forth herein. 

30. There is a present and actual controversy between Third-Party Plaintiff 

and Third-Party Defendants concerning their respective rights and obligations with 

respect to the costs of response and contribution claims associated with the Phoenix 

Property. 

31. Third-Party Plaintiff is entitled to judgment, under Section 113(g)(2) of 

CERCLA, 42 U.S.C. § 9613(g)(2), and 28 U.S.C. §§ 2201 and 2202, against Third-Party 

Defendants, declaring that the Third-Party Defendants are and shall be liable to the Third

Party Plaintiff for response costs and for contribution claims arising and Phoenix's claims 

that will be binding in any subsequent action to recover further response costs. 
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COUNT IV 

Contribution Claim for Relief Pursuant to N.Y. C.P.L.R. Section 1401 

32. The above allegations of this Third-Party Complaint are hereby 

incorporated by reference as if fully set forth herein. 

33. By virtue of each Third-Party Defendants' status and/or conduct as alleged 

hereinabove, each Third-Party Defendant is a tortfeasor. 

34. To the extent that Third-Party Plaintiff is liable to Phoenix, any payments 

and/ or response actions taken represent more than the Third-Party Plaintiffs' share of the 

claims that Phoenix made or could have made in this action. 

35. By virtue of the above, Third-Party Plaintiffs are entitled to contribution 

from the Third-Party Defendants pursuant to N.Y. C.P.L.R. § 1401. 

WHEREFORE, Third-Party Plaintiff ExxonMobil demands judgment 

against the Third-Party Defendants as follows: 

a) Upon the First Cause of Action, awarding the Third-Party 

Plaintiffs their response costs to date and the response costs that they will incur into the 

future, jointly and severally against each Third-Party Defendant; 

b) Upon the Second and Fourth Causes of Action, for the full amount 

paid by the Third-Party Defendants, or what the Third-Party Defendants will pay, to 

Phoenix and in an amount equal to their share of the response costs to be allocated by the 

Court using such equitable factors as the Court determines are appropriate; 

c) Upon the third Cause Action, declaratory judgment of liability for 

response costs and for contribution that will be binding on any subsequent action or 

actions to recover further response costs; 
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d) Together with the costs and disbursements of this action, including 

reasonable attorneys' fees; and 

e) Any further relief as this Court shall deem just and proper. 

Dated: July 1, 2013 
New York, New York 

By: 

MCCUSKER, ANSELMI, ROSEN & 
CARVELL! 

Is/ 
Andrew E. Anselmi 
Maura W. Sommer 
805 Third Avenue, 1ih Floor 
New York, New York 10022 
(212) 308-0070 

Attorneys for Third-Party Plaintiff 
Exxon Mobil Corporation 
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UNITED STATES DISTRICT COURT 
EASTER.J.~ DISTRICT OF NEW YORK --------. 
PHOENIX BEVERAGES, INC., RODB, LLC, 
WINDMILL DISTRIBUTING COMPANY, LP.; UP 
FROM THE ASHES, INC., and other aftiliated 
companies of PHOENIX BEVERAGES, INC., 

Plaintm: 

-against-

EA.'XON MOBIL CORPORATION, EXXONMOBIL 
RESEARCH AND ENGINEERING COMPANY and 
QUANTA RESOURCES CORPORATION, 

Def1mdants. 

EXXON MOBIL CORPORATION, 

Third-Party Plaintiff, 

-against-

ACE WASTE OIL, INC.; ACTIVE OIL SERVICE; 
ANDAX ENVIRONMENTAL CORP.; AVCO 
CORPORATION (a/k/a A VCO LYCOMING); 
CONOCOPHILLIPS. COMPANY; CROSMAN CORP. 
(t!k!a COLEMAN AIRGUNS, INC. (£1k/a CROSMAN 
ARt\tfS CO:tv1PA.NY, INC.); CROWN CORK & SEAL 
COl\AP ANY, INC.; EMHART TEKi\!OLOGIES, LLC; 
INDUSTRIAL DEVELOP"NffiNT CORP. (a1kla 
INDUSTRIAL ENVIRONMENTAL); THE HERTZ 
CORPORATION; KRAFT FOODS GLOBAL, INC. 
(f/k!a WARE CHEMICAL); THE MARLIN 
FIREARMS COMPANY; 1'4'EAPCO, INC. (a/k/a 
UNITED COMPONENTS, INC.); NE\V YORK. CITY 
TRANSIT AUTHORITY; NL INDUSTRIES, INC.; 
NOVELIS CORPORATION (£'kla ALCAN 
ALUMINUM CORPORATION)) (afk/a ALCAN 
SHEET & PLATE); PEABODY COASTAL (afk/a 
PULLMAN, INC.) PROCTER & GAl\1BLE 
HAIRCARE, LLC; REVERE COPPER PRODUCTS, 
INC. (a/k/a REVERE COPPER & BRASS 
IN CORPORA TED); REXJ\M BEVERt\GE CA.~ 
COMPANY (a/kla NATIONAL .fAN _C0i\.1P ANY) 
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(aJkJa AMERICAN NATIONAL CAN COMPANY); 
RIVER TERMINAL DEVELOP:NIENT (SCRAP 
YARD DIVISION) (alk/a RTC PROPERTIES (f/k/a 
UNION MINERAL & ALLOYS CORP.); ·· 
SIMMONDS PRECISION PRODUCTS, INC.; 
SUNOCO, INC. (a/kla SUN OIL REFINERY) (t/k/a 
SUN OIL CO.); TDY INDUSTRIES, INC.; UNITED 
SITE SERVICES (f/kla AlY1ERICAN CLASSIC 
SANITATION) (f!lda F AR:'fHAL\1 
ENVIRONMENTAL & FARNHAM SANTl'A TION 
SYSTEMS OF CT); UNITED STATES 
DEPARTMENT OF THE AIR FORCE; UNITED 
STATES DEPARTMENT OF THE ARMY; UNITED 
STATES DEPARTMENT OF THE COAST GUARD; 
UNITED STATES DEPARTMENT OF DEFENSE; 
UNITED STATES DEPARTMENT OF THE NAVY; 
UNITED STA U~S OF AMERICA; WALLACE 
INDUSTRIES, INC. (a/kla \VALLACE STEEL 
CORP.); WASTE M.A.NAGEJ\1ENT OF MARYLAND, 
INC.; WYMAN-GORDON COMPANY, ALCOA 
INC. (Jlk/aALUMINUM COMPAi\'Y OF AL\1ERICA); 
BASF CORPORATION; BRAZER EAST, INC. (f:lk/a 
KOPPERS COMPANY, INC.); BORG WARNER 
INC. (a/k/a MORSE CliAIN); CARlUER 
CORPORATIO)l' (CARLYLE COMPRESSOR 
DIVISION); ELECTRiC BOAT CORPORATION, A 
GENERAL DYNAMICS COMPANY; FORD 
MOTOR COMPANY; HONEY\VELL 
INTERNATIONAL, INC. (f/k/a ALLIED SIGNAL); 
INGERSOLL RAND COMPANY; NOR'l'HROP 
GRUMMAN CORP. (alk/a GRU:MivfA.c1\l" 
AEROSPACE CORP.) (a/k/a TRW, INC.); QUALITY 
CARRIERS, INC. (f]kfa CHEMICAL LEAMAN 
TANK LINES, INC.); REYNOLDS 1v1ETALS CO. 
(a/k!a RE\~OLDS ALUMINUM); ROCKWELL 
AUTOMATION (a/k/a ROCKWELL 
INTERNATIONAL) SIKORSKY AIRCRAFT 
CORPORATION; STAl\fLEY BLACK & DECKER 
(f/kfa THE STANLEY WORKS); UNITED 
TECHNOLOGIES CORPORATION (alkfa PRATT & 
WHITNEY), 

--···--·-~- ______ T_hi_rd_-I_'art~y_ Q.~fendants. 
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Third-Party Defendant, ConocoPhillips Company ("COP"), by and through its 

undersigned counsel, Waters, McPherson McNeill, P.C. answers the Third Party Complaint 

("Complaint") of Third Party Plaintifl: Exxon Mobil Corporation ("Third-Party Plaintiff") as 

follows: 

INTROI>UCTION 

1. Denied. Apswering Third-Party Defendant is without knowledge or information 

suHicient to f<mn a belief as to the tmth of these averments and, therefore, denies same. 

2. Denied. The averments contained in this paragraph of Third-Party Plaintiffs 

Complaint contain conclusions oflaw to which no additional response is required. 

3. Denied. Answering Third-Party Defendant is without knowledge or information 

sufficient to form a be.lief as to the tnll1l of these avennents and, therefore, denies same. 

4. Denied. Ans\vering Third Party Defendant is without knmvledge or information 

sufficient to fonn a belief as to the truth of these averments and, therefore denies same. In 

addition, the allegations contained in this paragraph of the Third-Party Plaintiffs Complaint 

contain concl.usions of law to vvhich no additional response is required. 

5. Denied. Answering Third Party Defendant is withm.Jt knowledge or 

infonna:ti<m sufficient to form a belief as to the truth of these avennents and, therefore denies 

same. In addition, the allegations contained in this paragraph of the Third-Party Plaintiffs 

Complaint contain conclusions of law to which no additional response is required. 

THE THIRD.:l1 ARTY DEFE~'DANTS 

6. Denied. Ans\vering Third-Party Defendant is without knowledge or infonnation 

sufficient to tbrm a belief as to the truth of these avennents and, therefore, denies same. 

- 3-
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7. Denied as to Third .Party Defendant COP; Third Party Detendant COP is 

without knowle.dge or information sufficient to fonn a belief as to the truth of the averments 

against the other Third Party Defendants. 

8. Denied. Answering Third-Party Defendant is without knowledge or information 

suftlcient to form a belief as to the truth of these avennents and, therefore, denies same. 

9. Denied, a':> to the first sentence of paragraph 9; Answering Third-Party 

Defendant is without knowledge or infonnation sufficient to form a belief as to the tn1th of these 

avennents and, therefore, denies same; as to the second sentence of Paragraph 9, denied as to 

Third Party Defendant COP; Third Party Defendant COP is vvithout knowledge or information 

sufficient to form a belief as to the truth of the avemlents against the other Third Party 

Detendants. 

I 0. Denied. Ans\Ve1ing Third-Party Defendant is without knowledge or infom1ation 

suflic.ient to fom1 a belief as to the truth of these averments and, therefore, denies same. 

11. Denied. Answering Third Patty Defendant is ~ithout knowledge or information 

suffidcnt to form a belief as to the truth of these avennents and, therefore denies same. In 

addition, the allegations contained in tlus paragraph of the Third-Party Plaintiff's Complaint . 

contain conclusions oflavv to which no additional response is required. 

12. Denied. Ansvvering Third Party Defendant is without knowledge or information 

sufficient to form a belief as to the truth of these averments and; therefore denies same. In 

adclition, the allegations contai11ed in this paragraph of the Tlurd-Party Plaintiff's Complaint 

contain conclusions of law to which no additional response is required. 

-4-
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JURISDICTION AND VENUE 

13. Denied. The avennents contained in this paragraph of Third-Pruiy Plaintiff's 

Complaint contain conclusions ofla\vto which no additional response is required. 

14. Denied. The averments contained in this paragraph of Third-Party Plaintiffs 

Complaint contain conclusions oflaw to which no additional response is required. 

COUNT I 

Cost Recovery Pursuant to Section 107(a) of CERCLA 

15. Answering Third-Party Defendant hereby incorporates its ansvvers to paragraphs 

1 through 14 as though the same were set forth more fully at length herein. 

16. Denied. The averments contained in this paragraph of Third-Party Plaintiffs 

Complaint contain conclusions oflaw to which no additional response is required. 

17. Denied. The avennents contained in this pru·agraph of Third-Party Plaintiffs 

Complaint contain conclusions oflaw to which no additional response is required. 

18. Denied. 111e avennents contained in this paragraph of Third-Party Plaintiff's 

Complaint contain conclusions of law to which no additional response is required. 

19. Denied. Ans,;;,rering Third~Party Defendant is without kt1o•vledge or information 

sufficient to form a belief as to the truth of these averments and, therefore, denies same. The 

averments contained in this paragraph of Third-Party Plaintiff's Complaint also contain 

conclusions oflaw to which no additional response is required. 

20. Denied. Answering Third-Ilarty Defendant is \vithout knowledge or infonnation 

sutll.cient to fom1 a belief as to the tmth of these avennents ar1d, theref01;e, denies same. The 

avennents contained in this paragraph of Third·Party Plaintiffs Complaint also contain 

conclusions of law to vvhich no additional response is required. 
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21. Denied. Answering Third-Party Defendant is without knowledge or information 

sufficient to form a belief as to the truth of these averments and, therefore, denies same. The 

averments contained in this paragraph of Third-Party Plaintiff's Complaint also contain 

conclusions of law to which no additional response is required. 

22. Denied. Ans'\vering Third-Party Defendant is without knowledge or information 

sufficient to form a belief as to the truth of these avennents and, theretbre, denies same.· The 

avennents contained in this paragraph of 11llrd-Party Plaintiffs Complaint also contain 

conclusions of la"v to which no additional response is required. 

23. Denied. Answering Third-Party Defendant is without knowledge or information 

sufficient to form a belief as to the truth of these averments and, therefore, denies same. The 

avennents contained in this paragraph of Third-Party Pl.aintiiT's Complaint also contain 

conclusions of law to \Vhich no additional response is required. 

24. Denied. Answering Third-Party Defendant is without knowledge or information 

sufficient to form a belief as to the truth of these averments and, therefore, denies same. The 

averments contained in this paragraph of Third-Party Plaintiff's Complaint also contain 

conclusions of lav.r to \Vhich no additional response is required. 

25. Denied. Answering Third-Party Defendant is vvithout knowledge or information 

sufficient to fonn a belief as to the truth of these averments and, therefore, denies siun.e. The 

averments contained in this paragraph of Third-Party Plaintiff's Complaint also contain 

conclusions of1aw to which no additional response is required. 

- 6-
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COUNT II 

Contribution Claim for Relief Under Section 113 of CERCLA 

26. Answering Third-Party Defendant hereby incorporations its answers to 

paragraphs 1 through 25 as though the same were set forth more fully at length herein. 

27. Denied. Answering Third-Pmty Defendant is without knowledge or information 

sufllcient to fonn a belief as to the truth of these averments and, therefore, denies same. The 

averments contained in this. paragraph of Third-Party Plaintiff's Complaint also contain 

conclusions ofla"v to which no additional response is required. 

28. Denied. Answering Third-Party Defendant i.s without knmvledge or 

information sufficient to fom1 a belief as to the truth of these averments and, therefore, denies 

Sfm1e. The averments contained in tllis paragraph of Third-Party Plaintiffs Complaint also 

contain conclusions oflaw to which no additional response is required. 

COUNT HI 

Claim for Declaratorv Judgment Under Section 113(g)(2) of Ct:H.CLA 

29. Answering Third-Party Defendant hereby incorporations its answ·ers to 

paragraphs 1 through 28 as though the same vvere set forth more fully at length herein. 

30. Denied. Ans,vering Third-Party Defendant is without knowledge or 

information sufficient to f(mn a belief as to the truth of these averments and, therefore, denies 

same. 

31. Denied. 
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COUNT IV 

Contribution Claim for Relief Pursuant to C.P .. L.R. Section 1401. 

32. Answering Third-Party Defendant hereby incorporations its ans\vers to 

paragraphs 1 through 31 as though the same were set forth more fully at length herein. 

33. Denied as to Third-Party Defendant COP; Third Party Defendant COP is 

without knowledge or infonnation sufficient to fom1 a belief as to the tmth of the avennents 

against the other Third Party Defendants. 

34. Denied. 

35. Denied. 

WHEREFORE, Answering Third-Party Defendant demands this Court dismiss Third-

Party Plaintiff's Complaint with prejudice and award reasonable counsel fees, costs of suit and 

such other relief in favor of Answedng Third-Party Defendant as this Court deems just and 

proper. 

AJi'mRMATIVE DEFENSES 

1. Third-Party Plaintiff's claims are barred for failure to state a claim for which 

relief may be granted. 

2. Third-Party Plaintiffs claims are barred by the applicable statute oflimitations. 

3. Third-Party Defendant denies that Third-Party Plaintiff has suffered any hann 

whatsoever, hut in the event that it has, the cause thereof is beyond the control or responsibility 

of Third-Party Defendant ConocoPhillips Company and is solely the responsibility of third-

parties over whom Third-Party Defendant ConocoPhillips Company had no responsibility or 

right of control. 

4. If Third-Party Plaintiff sustained any injury or is entitled to any damages, such 

- 8-
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injury and damages were wholly, or in part, caused by Third-Party Plaintiffs own acts or 

omissions, negligence, lack of due care and fault and/or that of 'Il1ird-Party Plaintiffs agents or 

employees. In the event that Third-Party Plaintiff is found to have sustained any injury and is 

entitled to damages, Third~Party Plaintiff's recovery against Third-Party Defendant 

ConocoPhillips Company, if any, must be reduced by the proportionate damages caused by he 

acts and conduct of Third-Party Plaintiff and/or its agents or employees 

5. The damages sustained by Third-Party Plaintiff, if any. were the result of actions 

of an independent contractor precluding any liability on the part of Third-Party Defendant 

ConocoPhillips Company. 

6. The damages Third-Party Plaintiff seeks, if awarded, would result in unjust 

enrichments to Third-Pru.iy Plaintiti 

7. Third-Party Plaintiffs claims are batTed in that Third·Party Defendant 

ConocoPhillips Company has complied with, and satisfied, all applicable laws, regulations, mles, 

CHders, directives and /or other requirements of local, state and/or federal agencies. 

8. Third-Party Plaintiffhas failed to take reasonable steps to mitigate its damages, if 

any, and as a result of such failure, Third·Party Plaintiff's claims against Third-Party Defendant 

ConocoPhillips Company must be reduced, excused and/or discharged. 

9. If it is determined that Third-Party Defendant ConocoPhjllips Company engaged 

i11 any of the activities alleged in Tl1ird-Party Plaintiffs Complaint, which Third-Party Defendant 

ConocoPhillips Company denies, such activities were de minimis and not the cause of any 

damages or injuries alleged to have been sustained by Third-Party Plaintiff. 

10. Third-Party Plaintiffs damages or injuries, if any, were not caused by Third-Party 

Defendant ConocoPhillips Company. 

- 9-
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11. To the extent that cl_a.ims asserted in Third-Party Plaintiffs Complaint against 

fhird-Party Defendant ConocoPhlllips Company on the basis of alleged joint and several 

liability, they are barred or limited because: (I) the acts and omissions of all other parties were 

separate and distinct from those) if any, of Third-Party Defendant ConocoPhillips Company; (2) 

neither the common law nor any federal or state statute renders Third-Party Defendant 

ConocoPhillips Company jointly and severally liable for the acts or om.issions of other Third

Party Defendants; (3) Third-Party Plaintiff is Eable for al:l or a portion of the reliefthey seek; and 

(4) the injury, harm and costs that arc the subject of Third-Party Plaintiffs claims are reasonably 

capable of apportionment. 

12. Any recovery against Third-Pruty Defendant ConocoPhillips Company for alleged 

cleanup and removal costs is batTed to the extent that it would be an unlawful double recovery 

and/or multiple compensation for the same alleged damages or injuries. 

13. Third-Party Plaintiffs claims are barred to the extent that Third~Party Plaintiff 

seck to recover costs, damages and expenses including, but not limited to cleanup and/or removal 

costs that Third-Party Plaintiff improperly incurred. 

14. Sources and conditions other than that of Third-Party Defendant ConocoPhillips 

Company were the source of any alleged damage or injury. 

15. The costs incurred for cleanup and removal costs have not been in accordance 

vvith the National Contingency Plan to the greatest extent possible. 

16. Third-Party Plaintiffs claims are barred by lack of standing. 

17. Third-Party Plaintiffs claims are barred by lack of subject matter jurisdiction. 

18. Thud-Party Plaintiff's Complaint is barred by the doctrine ofwaiver. 

19. Third-Party Plaintiff's Complaint is barred by the doctrine of estoppel. 

- 10-
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20. Third-Party Plaintiff's Complaint is batTed by the doctrine oflaches. 

21. Third-Party PlaintiJJ' s Complaint is barred by the doctrine of unclean hands. 

22. Third-Party Plaintiffs Complaint claims are barred in that Answering Third-Party 

Defendant did not commit any v..rongful, illegal or inappropriate acts. 

23. Third-Pa1iy Plaintiffs claims are barred because Answering Third-Party 

Defendant has not breached any legal duty owed to Third-Party Plaintiff: 

24. Third-Party Plaintiff's Complaint is barred due to the statutory defenses atlbrded 

rhi.rd-Pa1iy Defendant ConocoPhillips Company under CERCLA. 

25. Any damages to Third-Party Plaintiffs were caused by individuals or entities over 

which Answering Third-Party Defendant did not exercise or have control. 

26. Answering Defendant reserves the tight to interpose such other defenses and 

()bjections as continuing discovery may disclose. 

CROSSCLAIMS 

Crossclaimant, Third-Party Defendant ConocoPhillips Company, vvithout admitting any 

matters not specifically admitted in its pleadings, by way of Crossclaim against the other Third

Patty Defendants in this matter states: 

COUNT I 

Contribution under Section 113 of CERCLA 

Third-Party Plaintiff: Quanta Resources Corporation alleges that it has paid or will pay 

response costs which arc greater than its fair share of the claims that Plaintiff Phoenix Beverage, 

et. al made or could have made in this action. While denying any liability to the Third-Party 

Plaintiff<;, should any liability be adjudged against the 'T'hird-Pa.rty Defendant ConocoPhillips 

Company, ConocoPhillips Company asserts that Co-Third~Party Defendants are liable to Third-

- 11 -
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Party Defendant CouocoPhillips Company for contribution under Section 113(t) of CERCLA, 42 

U.S.C. § 96l3(f). 

WHEREFORE, the Third-Party Defendant ConocoPhiUips Company demands judgment 

for contribution against Co-Third-Pmiy Defendants together with reasonable counsel fees, costs 

of suit and such other relief as the Court deems just and equitable. 

COUNT II 

Contribution under C.P.L.R. Section 1401 

Crossclaimant, Third-Party Defendant ConocoPhi11ips Company, without admitting any 

matters not specifically admitted in its pleadings, by way of Crossclaim against the other Third

Party Defendants in this matter states: 

Third-Party Plaintiff, Exxon Mobil Corporation aHeges that Third-Party Defendant 

ConocoPhi11ips Company status is that of a tortfeasor as a result of its alleged conduct. \Vbile 

denying any liability to the Third-Party Plaintiff: should any liability be adjudged against the 

rhird-Party Defendant ConocoPhillips Company as a tmifeasor, ConocoPhiHips Company is 

entitled to contribution from Co-Third-Party Defendants pursuant to C.P.L.R. § 1401. 

WHEREFORE, the Third-Party Defendant ConocoPhillips Company demands judgment 

tor contribution against Co-Third-Party Defendants together with reasonable counsel fees, costs 

of suit and such other relief as the Court deems just and equitable. 

COUNTERCLAIM 

Counterclaimant, Thitd-Party Defendant ConocoPhillips Company, without admitting 

ar1y matters not specifically admitted in its pleadings, by way of Counterclaim against Th:ird

l'arty Plaintiff Exxon Mobil Corporation in this matter states: 

- 12-
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COUNT I 

Contribution under Section113 of CERCLA 

While denying any liability to the Third-Party Plaintiff Exxon Mobil Corporation, should 

any Liability be adjudged against the Third-Party Defendant ConocoPhillips Company, 

ConocoPhillips Company asserts that Third-Pruty Plaintiff Exxon Mobil Corporation is liable to 

Third-Party Defendant ConocoPhHHps Company for contribution under Section 113(f) of 

CERCL,A, 42 U.S.C. § 9613(f). 

WHEREFORE, the Third-Party Defendant ConocoPhillips Company demands judgment 

for contribution against Third-Party Plaintiff Quanta Resource Corporation together with 

reasonable counsel fees, costs of suit and such other relief as the Court deems just and equitable. 

COUNTH 

Contribution under C.P.L.R. Section 1401 

Third-Party Plaintiff, Exxon Mobil Corporation status is that of a tortteasor as a result of 

its alleged conduct. \\'hile denying any liability to the Third-Party Plaintiff: Exxon Mobil 

Corporation, should any liability be adjudged against the Third-Party Defendant ConocoPhillips 

Company as a tortfeasor, ConocoPhillips Company is entitled to contribution from Third-Party 

Plaintiffs, Exxon Mobil Corporation pursuant to C.P.L.R. § 1401. 

WHEREFORE, the Third-Pru'ty Defendant ConocoPhillips Company demands judgment 

for contribution against Third-Party Plaintiff, Exxon Mobil Corporation together with reasonable 

counsel fees, costs of suit and such other relief as the Court deems just and equitable. 

ANSW.EH. TO ALL CROSSCLAIMS 

Third-Party Defendant ConocoPhillips Company denies the allegations and denies 

liability asserted in any crossclaims filed by any pa1ty in this case. 

- 13-
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WHEREFORE, Third-Party Defendant ConocoPhillips Company demands judgment 

dismissing crossclaims asserted against it by any other party in the case, together with reasonable 

counsel fees, costs of suit and such other relief as the Court deems just and equitable. 

DATED: October 18,2013 

767676 

\VATERS, McPHERSON, McNEILL, P .C. 
300 Lighting Way, P.O. Box 1560 
Secaucus, NeV.' Jersey 07096 
(201) 863-4400 
dfay@la\\'\vmm.com 
Attomcys for Tilird-Party Defendant 
CONOCOPHILLIPS COMPANY 

By: S/ DOI!f!ld J. Fav; Esq.·---·----·····--···-
DONALD J. FAY, ESQ. (DF 5389) 

- 14-
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lJNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 

PHOENIX BEVERA.GES, INC., RODB, LLC, 
WINDMILL DISTRIBUTING COMPANY, LP., UP 
FROM THE ASHES, INC., and other affiliated Case No. 1:12-CV-03771 (PKC) (JO) 
companies of PHOENIX BEVERAGES, INC., 

Plaintiff, CERTIFICATE OF SERVICE 
-against-

EXXON MOBIL CORPORATION, EXXONMOBIL 
RESEARCH AND ENGINEERI1'1G COMPANY and 
QUANTA RESOURCES CORPORATION, 

Defendants. 

EXXON MOBIL CORPORATION, 

Third-Party Plaintiffs, 
-against-

ACE vVASTE OIL, INC.; ACTIVE OIL SERVICE; 
AND~'X ENVIRONMENTAL CORP.; AVCO 
CORPORATION (atkia A VCO LYCOMING); 
CONOCOPHILLIPS COMPANY; CROSMAN CORP. 
(£1k/a COLEl\I!A!.'l AIRGUNS, INC. (t7k/a CROS!\1AN 
lill.MS COMPANY, INC.)~ CROWN CORK & SEAL 
COMPANY, INC.; EMHART TEKNOLOGIES, LLC; 
INDUSTRIAL DEVELOP1v1ENT CORP. (a/k/a 
INDUSTRIAL ENVIRONMl:~NTAL ); THE HERTZ 
CORPORATION; KRAFT FOODS GLOBAL, INC. 
(f/k/a WARE CHEMICAL); THE l'v1ARLJN 
FIREARMS COMPANY; NEAPCO, INC. (a/k/a 
lJNITED C01v1PONHNTS, INC.); NEW YORK CITY , 
TRANSIT AUTHORITY; NL INDUSTRIES~ INC.; 
NOVELIS CORPORATION (fYl<hl ALCAN 
ALUMINUM CORPORATION)) (a/k!a ALCAN 
SHEET & PLATE)~ PEABODY COASTAL (a/lda 
PULLMAN, INC.) PROCTER & GAMBLE 
HAIRCARE, LLC; REVERE COPPER PRODUCTS, 
lNC. (a/k/a REVERE COPPER & BRASS 
INCORPORATED); REXAM BEVERA.GE CAN 
COMPANY (aik/a NATIONAL CAN C0~·1PANY) 

~(._aJ_k/~a=A=M=E=1R=IC_"'A_.N-'-. _N-'-A_TI--=O:..::.N-'-A-'-L_C=A=N_..;:_CO-'--M_P ~'i"(2i .. ~·····~···i 
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. ·····--····--·-····---·----------------, 
RNER TERMINAL DEVELOPMENT (SCRAP 
YARD DIVISION) (aJk/a RTC PROPERTIES (f/k/a 
UNION MINERA.L & ALLOYS CORP.); 
SIMMONDS PRECISION PRODUCTS, INC.; 
SUNOCO, INC. (.alk/a SUN OIL REFINERY) (£'1da 
SUN OIL CO.); TDY INDUSTRIES, INC.; UNITED 
SITE SERVICES (f/k/aA.MERICAN CJ.ASSIC 
SANITATION) (f/k/a FARNHAM. 
ENVrRONMENTAL & FA&"\fHA'vf SANITATION 
SYSTEMS OF CT)~ UNITED STATES 
DEPARTMENT OF THE AIR FOR.CE; UNITED 
STATES DEPARTMENT OF THE ARMY; UNITED 
STATES DEPARTMENT OF THE COAST GUARD; 
UNITED STATES DEPARTMENT OF DEFENSE; 
UNITED STATES DEPARTMENT OF THE NAVY; 
UNITED STATES OF AMERICA; WALLACE 
INDUSTRIES, INC. (alk/a WALLACE STEEL 
CORP.); WASTE MANAGEMENT OF Iv1AR YLAND, 
INC.; WYMAN-GOIU>ON COMPANY, ALCOA 
INC. (f!k/a A .. LUMINU:M COMPA.t"'N OF AlvlERICA.); 
BASF CORPORATION; Bf_<:AZER EAST, INC. (f/k/a 
KOPPERS COMPANY, INC.); BORG WARt"\!'ER 
INC. (a./k/a MORSE CHAIN); CARRIER 
CORPORATION (CARLYLE COMPRESSOR 
DIVISION); ELECTRIC BOAT CORPORATION, A 
GENERAL DYNAMICS COMPANY; FORD 
MOTOR COMPANY; HONEYWELL 
INTERNATIONAL, INC. (f/k/a ALLIED SIGNAL); 
INGERSOLL RAND COMPANY; NORTHROP 
GRUI\-li\1AN CORP. (afk/a GRUMMAN 
AEROSPACE CORP.) (a!kiaTRW, INC.); QUALITY 
CARRIERS, INC. (f/k/a CHEMICAL LEAMAN 
TANK LINhS, INC.); REYNOLDS METALS CO. 
(a/lc/a REYNOLDS ALUMINUM); ROCK\VELL 
AUT0T'v1ATION (a/Ida ROCKWELL 
INTERNATIONAL) SIKORSKY AIRCRAFT 
CORPORATION; STANLEY BLACK & DECKER 
(fi'k!a THE STANLEY WORKS); UNITED 
TECHNOLOGIES CORPORATION (a/k/a PRATT & 
WHITNEY), 

I, Donald J. Fay, do hereby certify that on October 18, 2013, I electronically illed and 

served the ANSWER, AFFIRL'\1..1\ TIVE DE.FENSl<:s, CROSSCLAIMS, COUNTER-
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CLAIMS, A~l> ANSWER TO ALL CROSSCLAIMS OF TillRD J> ARTY DltFENDANT 

CONOCOPHILLlPS COMPANY TO THE 'll-IIRD PARTY COMPLAINT OF EXXON 

1\tiOBIL CORPORATION with the Clerk of the United States District Court for the Eastern 

District ofNew York using the C1v1/ECF system. 

Dated: NEW YORK, NEW YORK 
October 18,2013 

767677 

Respectfully submitted, 

WATERS, MCPHERSON, MCNEILL, P.C. 
300 Lighting Way, 7'11 Fl.oor, Secaucus, NJ 07096 
201-863-4400 
g [ay@la\¥\.'\mm. CQII! 

Attorneys for Defendant 
CONOCOPHILLIPS COMPANY 

By: S/ Do~ld J. Fav. Esg.·-·-····-~-----
DONALD J. FAY, ESQ. (DF5389) 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF NEW YORK 

PHOENIX BEVERAGES, INC., RODB LLC, 
WINDMILL DISTRIBUTING COMPANY, L.P ., UP 
FROM THE ASHES, INC., and other affiliated companies 
ofPHOENIX BEVERAGES, INC., 

Plaintiffs, 

-against-

EXXON MOBIL CORPORATION, EXXONMOBIL 
RESEARCH AND ENGINEERING COMPANY and 
QUANTA RESOURCES CORPORATION, 

Defendants. 

QUANTA RESOURCES CORPORATION, 

Third-Party Plaintiff, 

-against-

ACE WASTE OIL, INC.; ACTIVE OIL SERVICE; 
ANDAX ENVIRONMENTAL CORP.; AVCO 
CORPORATION (a/k/a AVCO LYCOMING); 
CONOCOPHILLIPS COMPANY; CROSMAN CORP. 
(f/k/a COLEMAN AIRGUNS, INC.) (f/k/a CROSMAN 
ARMS COMPANY, INC.); CROWN CORK & SEAL 
COMPANY, INC.; EMHART TEKNOLOGIES LLC; 
INDUSTRIAL DEVELOPMENT CORP. (a/k/a 
INDUSTRIAL ENVIRONMENTAL); THE HERTZ 
CORPORATION; KRAFT FOODS GLOBAL, INC. (f/k/a 
WARE CHEMICAL); THE MARLIN FIREARMS 
COMPANY; NEAPCO, INC. (a/k/a UNITED 
COMPONENTS, INC.); NEW YORK CITY TRANSIT 
AUTHORITY; NL INDUSTRIES, INC.; NOVELIS 
CORPORATION (f/k/a ALCAN ALUMINUM 
CORPORATION) (a/k/a ALCAN SHEET & PLATE); 
PEABODY COASTAL (a/k/a PEABODY 
INTERNATIONAL CORP.) (a/k/a PULLMAN, INC.); 
PROCTER & GAMBLE HAIRCARE LLC; REVERE 
COPPER PRODUCTS, INC. (a/k/a REVERE COPPER & 

Case No. 1:12-CV-03771 (PKC)(JO) 
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BRASS INCORPORATED); REXAM BEVERAGE CAN 
COMPANY (a/k/a NATIONAL CAN COMPANY) (a/k/a 
AMERICAN NATIONAL CAN COMPANY); RIVER 
TERMINAL DEVELOPMENT (SCRAP YARD 
DIVISION) (a/k/a RTC PROPERTIES) (f/k/a UNION 
MINERAL & ALLOYS CORP.); SIMMONDS 
PRECISION PRODUCTS, INC.; SUNOCO, INC. (a/k/a 
SUN OIL REFINERY) (f/k/a SUN OIL CO.); TDY 
INDUSTRIES, INC.; UNITED SITE SERVICES (f/k/a 
AMERICAN CLASSIC SANITATION) (f/k/a 
FARNHAM ENVIRONMENTAL & FARNHAM 
SANITATION SYSTEMS OF CT); UNITED STATES 
DEPARTMENT OF THE AIR FORCE; UNITED 
STATES DEPARTMENT OF THE ARMY; UNITED 
STATES DEPARTMENT OF THE COAST GUARD; 
UNITED STATES DEPARTMENT OF DEFENSE; 
UNITED STATES DEPARTMENT OF THE NAVY; 
UNITED STATES OF AMERICA; WALLACE 
INDUSTRIES INC. (a/k/a WALLACE STEEL CORP.); 
WASTE MANAGEMENT OF MARYLAND, INC.; 
WYMAN-GORDON COMPANY, 

Third-Party Defendants. 

THIRD-PARTY COMPLAINT OF DEFENDANT 
THIRD-PARTY PLAINTIFF QUANTA RESOURCES CORPORATION 

Defendant/Third-Party Plaintiff Quanta Resources Corporation ("Quanta"), by and 

through its undersigned counsel, brings this Third-Party Complaint, pursuant to Federal Rule of 

Civil Procedure 14, and in support thereof avers as follows: 

INTRODUCTION 

1. In their complaint herein, plaintiffs Phoenix Beverages, Inc., RODB LLC, 

Windmill•Uistributing Company, L.P ., Up from the Ashes, Inc., and other affiliated companies 

of Phoenix Beverages, Inc. (collectively, "Plaintiffs") seek to recover, inter alia, response costs 

that they allegedly incurred pursuant to the provisions of the Comprehensive Environmental 

Response, Compensation and Liability Act of 1980, as amended, 42 U.S. C. §§ 9601 et seq. 

("CERCLA"). Plaintiffs seek reimbursement of response costs that it has allegedly incurred in 

2 
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response to the alleged presence ofhazardous substances on the property located at 37-88 

Review Avenue, Long Island City, New York (the "Phoenix Property"), that were allegedly 

released from property located at 37-80 Review Avenue, Queens, New York (the "Quanta 

Property"). Plaintiffs allege that Quanta was liable for such releases as an owner and operator of 

the Quanta Property and that the allegedly-released substances were hazardous substances within 

the meaning of 40 C.P.R. § 302.4. Plaintiffs also seek a declaratory judgment on liability for 

response costs that would obligate Quanta to pay for any past and future response costs 

associated with the Phoenix Property. Plaintiffs also seek to recover damages from Quanta under 

certain other theories which, together with Plaintiffs' CERCLA allegations, are detailed in 

Plaintiffs' Complaint. A copy of Plaintiffs' Complaint is annexed hereto as Exhibit A (the 

"Complaint"), and the allegations thereof are incorporated by reference without admitting the 

truth of such allegations. 

2. In response to the Complaint, Quanta has denied that hazardous wastes, 

solid wastes and hazardous substances migrated through the environment onto the Phoenix 

Property from the Quanta Property during the time period that Quanta owned the Quanta 

Property. Quanta includes by reference each of the allegations, defenses, and claims set forth in 

its Answer, which is annexed hereto as Exhibit B. 

3. Notwithstanding Quanta's allegations, defenses, and claims, to the extent 

it is adjudged liable to Plaintiffs in the first-party action, Quanta hereby seeks contribution from 

Third-Party Defendants for costs it has and/or will incur as a result of Plaintiffs' action in excess 

of its several share, including any judgment against Quanta arising from the Complaint, and 

ordering and directing that each such Third-Party Defendant contribute to any judgment against 

or damages suffered by Quanta. 

3 
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4. Quanta has already expended significant response costs in connection with 

the Phoenix Property, and upon information and belief, will expend additional response costs in 

the future. 

THE THIRD-PARTY DEFENDANTS 

5. None of the entities or their predecessors named herein as Third-Party 

Defendants are named as a defendant in the Complaint. 

6. Each Third-Party Defendant generated or transported hazardous wastes or 

other hazardous materials that were delivered for disposal or treatment to the Quanta Property. 

7. This Third-Party Complaint asserts claims against those entities whose 

waste, upon information and belief, was delivered to the Quanta Property during the time period 

of 1970-1981. These claims are for any costs, damages and equitable relief that Plaintiffs recover 

in this action and for the response costs incurred and to be incurred by the Plaintiffs as well as 

for contribution from Third-Party Defendants for any damages that Quanta incurs in excess of its 

several share. 

8. In the event Plaintiffs recover from Quanta, Quanta will pay more than its 

fair share of the claims that Plaintiffs made or could have made against Quanta in this action. 

Thus, each of the entities named as a Third-Party Defendant is liable to Quanta for such costs, or 

alternatively for contribution of such Third-Party Defendant's equitable share of said costs. 

9. Upon information and belief, the above-named Third-Party Defendants 

generated or transported hazardous waste that was delivered to the Quanta Property, from which, 

Plaintiffs allege, these materials were released and/or disposed of and migrated to the Phoenix 

Property. 

10. Pursuant to Federal Rules of Civil Procedure 14 and 18, Quanta hereby 

asserts claims against the Third-Party Defendants under Sections 107 and 113 ofCERCLA, 42 

4 
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U.S.C. §§ 9601 et seq., and under C.P.L.R. § 1401, for (i) response costs, (ii) contribution in 

comection with the claims that were asserted by Plaintiffs against Quanta, and (iii) a declaratory 

judgment of liability for response costs and/or contribution that will be binding on any 

subsequent action or actions to recover further response costs and/or contribution. To the extent 

inconsistent with any of the averments in their Answers, Affirmative Defenses and/or 

Counterclaims, the allegations made below by Quanta are made in the alternative to and without 

waiver of any such averments. 

JURISDICTION AND VENUE 

11. This Court properly had jurisdiction to adjudicate the Complaint. 

Jurisdiction for this Third-Party Complaint is founded upon Sections 107(a) and 113(b) of 

CERCLA; 42 U.S.C. §§ 9607(a) and 9613(b); 28 U.S.C. § 1331, as well as the principles of 

ancillary jurisdiction over those claims arising under the laws of the State of New York. 

12. Venue is proper in the Eastern District of New York pursuant to 28 U.S. C. 

§ 1331, 28 U.S.C. § 1391(b) and 42 U.S.C. § 9613(b), because the alleged releases and 

threatened releases that are the subject of the underlying action occurred in this district. 

COUNT I 

Cost Recovery Pursuant to Section 107(a) of CERCLA 

13. The above allegations of this Third-Party Complaint are hereby 

incorporated by reference as if fully set forth herein. 

14. Pursuant to CERCLA Section 107(a)(3), 42 U.S.C. § 9607(a)(3), any 

person who, by contract, agreement or otherwise arranges for disposal or treatment, or arranges 

with a transporter for transport for disposal or treatment of hazardous substances owned or 

possessed by such person, by any other party or entity, at any facility owned and operated by 

another party or entity and containing such hazardous substances, is liable for response costs 

5 
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incurred or to be incurred in connection with the alleged releases or threatened releases of 

hazardous substances at the facility. 

15. The Quanta Property and the Phoenix Property are both "facilities" within 

the meaning ofCERCLA Section 101(9), 42 U.S.C. § 9601(9). 

16. Each of the Third-Party Defendants is a "person" within the meaning of 

CERCLA Section 101(21), 42 U.S.C. § 9601(21). 

17. The Third-Party Defendants, by contract, agreement, or otherwise, 

arranged for disposal or treatment, or arranged with a transporter for disposal or treatment of 

hazardous substances they owned or possessed, at the Quanta Property within the meaning of 

CERCLA Section 101(14), 42 U.S.C. § 9601(14). 

18. lfPlaintiffs succeed on their claims in the first-party action, they will have 

established that there has been a "release" or "threatened release" of hazardous substances from 

the Quanta Property as defined by CERCLA Sections 101(22) and 107(a), 42 U.S.C. 

§§ 9601(22), 9607(a). 

19. The Third-Party Defendants are thus within one or more of the classes of 

liable "covered persons" provided by CERCLA Section 107(a), 42 U.S.C. § 9607(a). 

20. This alleged release or threatened release of hazardous substances at the 

Quanta Property onto the Phoenix Property has and will continue to cause Quanta to incur 

response costs, as defined by CERCLA Section 101(25), 42 U.S.C. § 9601(25), that are 

"necessary costs of response" for which the Third-Party Defendants are liable to Quanta pursuant 

to CERCLA Section 107(a), 42 U.S.C. § 9607(a). 

21. Response actions at the Phoenix Property are ongoing and Quanta will 

incur additional expenses in completing the response actions. 

6 
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22. These response actions undertaken by Quanta are necessary costs of 

response consistent with the National Contingency Plan, 40 C.F.R. § 300, CERCLA Section 

101(31), 42 U.S.C. § 9601(31). 

23. Third-Party Defendants are therefore jointly and severally liable for all 

past and future response costs incurred and to be incurred by Quanta in connection with the 

Phoenix Property. 

24. Notice of this action is being given or has been given to the Administrator 

of the Environmental Protection Agency and to the Attorney General of the United States, as 

required by and in compliance with CERCLA Section 113(1), 42 U.S.C. § 9613(1). 

COUNT II 

Contribution Claim For Relief Under Section 113 of CERCLA 

25. The above allegations of this Third-Party Complaint are hereby 

incorporated by reference as if fully set forth herein. 

26. In the Complaint, Plaintiffs seek judgment for response costs that they 

incurred or that they will incur in connection with the Phoenix Property. 

27. To the extent that Quanta is adjudged liable to Plaintiffs in the first-party 

action, the amounts paid by Quanta to Plaintiffs will represent recovery for more than its fair 

share of the claims that Plaintiffs made or could have made in this action and the Third-Party 

Defendants are liable to Quanta for contribution under Section 113(f) of CERCLA, 42 U.S.C. 

§ 9613(f). 

COUNT III 

Claim For Declaratory Judgment Under Section 113(g)(2) of CERCLA 

28. The above allegations of this Third-Party Complaint are hereby 

incorporated by reference as if fully set forth herein. 

7 
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29. There is a present and actual controversy between Quanta and Third-Party 

Defendants concerning their respective rights and obligations with respect to the costs of 

response and contribution claims associated with the Phoenix Property. 

30. Quanta is entitled to judgment, under CERCLA Section 113(g)(2), 42 

U.S.C. § 9613(g)(2), and 28 U.S.C. §§ 2201 and 2202, against Third-Party Defendants, declaring 

that the Third-Party Defendants shall be liable to Quanta for response costs and for contribution 

claims arising from the action with Plaintiffs that will be binding in any subsequent action to 

recover further response costs. 

COUNT IV 

Contribution Claim For Relief Pursuant to C.P .L.R. Section 1401 

31. The above allegations of this Third-Party Complaint are hereby 

incorporated by reference as if fully set forth herein. 

32. By virtue of each Third-Party Defendants' status and/or conduct as alleged 

hereinabove, each Third-Party Defendant is a tortfeasor. 

33. To the extent that Quanta is liable to Plaintiffs, any payments and/or 

response actions taken represent more than its share of the claim that Plaintiffs made or could 

have made in this action. 

34. By virtue of the above, Quanta is entitled to contribution from the Third-

Party Defendants pursuant to C.P .L.R. § 1401. 

8 
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WHEREFORE, Third-Party Plaintiff Quanta demands judgment against the Third-Party 

Defendants as follows: 

a) Upon the First Cause of Action, a declaration from the Court 
awarding Quanta its response costs to date and the response costs that it 
will incur into the future, jointly and severally against each Third-Party 
Defendant; 

b) Upon the Second and Fourth Causes of Action, a declaration from 
the Court that Quanta is entitled to contribution from Third-Party 
Defendants for costs it has and/or will incur as a result of Plaintiffs' action 
in excess of its several share, including any judgment against Quanta 
arising from the Complaint, and ordering and directing that each Third
Party Defendant contribute to any judgment against or damages suffered 
by Quanta, allocated by the Court using such equitable factors as the Court 
determines are appropriate; 

c) Upon the Third Cause of Action, declaratory judgment of liability 
for response costs and for contribution that will be binding on any 
subsequent action or actions to recover further response costs; 

d) Together with the costs and disbursements of this action, including 
reasonable attorneys' fees; and 

e) Any further relief as this Court shall deem just and proper. 

Dated: New York, New York 
July 1, 2013 
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ARENT FOX LLP 

By: /s/ Allen G. Reiter 
Allen G. Reiter 
Adrienne M. Hollander 

1675 Broadway 
New York, New York 10019 
Phone: 212-484-3900 
Fax: 212-484-3990 
Email: reiter.allen@arentfox.com 

hollander.adrienne@arentfox.com 

Attorneys for Defendant Quanta Resources 
Corporation 
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UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 

PHOENIX BEVERAGES, INC., RODB, LLC, 
WINDMILL DISTRIBUTING COMPANY, LP., UP 
FROM THE ASHES, INC., and other affiliated 
companies ofPHOENIX BEVERAGES, INC., 

Plaintiff, 

-against-

EXXON MOBIL CORPORATION, EXXONMOBIL 
RESEARCH AND ENGINEERING COMPANY and 
QUANTA RESOURCES CORPORATION, 

Defendants. 

QlJ ANT A RESOURCES CORPORATION, 

Third-Party Plaintiff, 

-against-

ACE WASTE OIL, INC.; ACTIVE OIL SERVICE; 
ANDAX ENVIRONMENTAL CORP.; A VCO 
CORPORATION (a/k/aAVCO LYCOMING); 
CONOCOPHILLIPS COMPANY; CROSMAN CORP. 
(f/k/a COLEMAN AIRGUNS, INC. (f/k/a CROSMAN 
ARMS COMPANY, INC.); CROWN CORK & SEAL 
COMPANY, INC.; EMHART TEKNOLOGIES, LLC; 
INDUSTRIAL DEVELOPMENT CORP. (aJk/a 
INDUSTRIAL ENVIRONMENTAL ); THE HERTZ 
CORPORATION; KRAFT FOODS GLOBAL, INC. 
(£1k/a WARE CHEMICAL); THE MARLIN 
FIREARMS COMPANY; NEAPCO, INC. (a/k/a 
UNITED COMPONENTS, INC.); NEW YORK CITY 
TRANSIT AUTHORITY; NL INDUSTRIES, INC.; 
NOVELIS CORPORATION (f/k/a ALCAN 
ALUMINUM CORPORATION)) (a/k/a ALCAN 
SIIEET & PLATE); PEABODY COASTAL (a/k/a 
PULLMAN, INC.) PROCTER & GAMBLE 
HAIRCARE, LLC; REVERE COPPER PRODUCTS, 
INC. (a!k/a REVERE COPPER & BRASS 
INCORPORATED); REXAM BEVERAGE CAN 
COMPANY (a!k/aNATIONAL CAN COMPANY) 

- 1 -

Case No. 1:12-CV-03771 (PKC) (JO) 

ANSWER, AFFIRMATIVE 
DEFENSES, CROSSCLAIMS AND 

COUNTERCLAIMS OF 
THIRD PARTY DEFENDANT 

CONOCOPHILLIPS COMPANY 
TO THIRD PARTY COMPLAINT 

OF QUANTA RESOURCES 
CORPORATION 
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(a/k/a AMERICAN NATIONAL CAN COMPANY); 
RIVER TERMINAL DEVELOPMENT (SCRAP 
YARD DIVISION) (a/k/a RTC PROPERTIES (f/k/a 
UNION MINERAL & ALLOYS CORP.); 
SIMMONDS PRECISION PRODUCTS, INC.; 
SUNOCO, INC. (a/Ida SUN OIL REFINERY) (f/lda 
SUN OIL CO.); TDY INDUSTRIES, INC.; UNITED 
SITE SERVICES (f/k/a AMERICAN CLASSIC 
SANITATION) (f/k/a FARNHAM 
ENVIRONMENTAL & FARNHAM SANITATION 
SYSTEMS OF CT); UNITED STATES 
DEPARTMENT OF THE AIR FORCE; UNITED 
STATES DEPARTMENT OF THE ARMY; UNITED 
STATES DEPARTMENT OF THE COAST GUARD; 
UNITED STATES DEPARTMENT OF DEFENSE; 
UNITED STATES DEPARTMENT OF THE NAVY; 
UNITED STATES OF AMERICA; WALLACE 
INDUSTRIES, INC. (a/k/a WALLACE STEEL 
CORP.); WASTE MANAGEMENT OF MARYLAND, 
INC.; WYMAN-GORDON COMPANY, 

Third-Party Defendants. 

Third-Party Defendant, ConocoPhillips Company ("COP"), by and through its 

undersigned counsel, Waters, McPherson McNeill, P.C. answers the Third Party Complaint 

("Complaint") of Third Party Plaintiff, Quanta Resources Corporation ("Third-Party Plaintiff') 

as follows: 

INTRODUCTION 

1. Denied. Answering Third-Party Defendant is without knowledge or information 

sufficient to form a belief as to the truth of these averments and, therefore, denies same. 

2. Denied. The averments contained in this paragraph of Third-Party Plaintiffs 

Complaint contain conclusions of law to which no additional response is required. 

3. Denied. Answeling Third-Party Defendant is without knowledge or information 

sufficient to form a belief as to the truth of these avetments and, therefore, denies same. 
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4. Denied. Answering Third-Party Defendant is without knowledge or information 

sufficient to form a belief as to the truth of these averments and, therefore, denies same. 

THE THIRD-PARTY DEFENDANTS 

5. Denied. Answering Third-Patty Defendant is without knowledge or information 

sufficient to form a belief as to the truth of these averments and, therefore, denies same. 

6. Denied as to Third Party Defendant COP; Third Party Defendant COP 1s 

without knowledge or information sufficient to form a belief as to the truth of the averments 

against the other Third Party Defendants. 

7. Denied. Answering Third-Party Defendant is without knowledge or information 

sufficient to form a belief as to the ttuth of these averments and, therefore, denies same. 

8. Denied, as to the first sentence of paragraph 8; Answering ThirdwParty 

Defendant is without knowledge or information sufficient to form a belief as to the truth of these 

ave1ments and, therefore, denies same; as to the second sentence of Paragraph 8, denied as to 

Third Party Defendant COP; Third Party Defendant COP is without knowledge or information 

sufficient to fmm a belief as to the truth of the averments against the other Third Patty 

Defendant. 

9. Denied. Answeting Third-Party Defendant is without lmowledge or information 

sufficient to ±brm a belief as to the truth of these averments and, therefore, denies same. 

10. Denied. Answering Third Party Defendant is without knowledge or information 

sufficient to form a belief as to the truth of these averments and, therefore denies same. In 

addition, the allegations contained in this paragraph of the Third-Party Plaintiff's Complaint 

contain conclusions of law to which no additional response is required. 
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JURISDICTION AND VENUE 

11. Denied. The averments contained in this paragraph of Third-Party Plaintiffs 

Complaint contain conclusions of law to which no additional response is required. 

12. Denied. The averments contained in this paragraph of Third-Pruty Plaintiffs 

Complaint contain conclusions of law to which no additional response is required. 

COUNT I 

Cost Recovery Pursuant to Section 107(a) of CERCLA 

13. Answering Third-Party Defendant hereby incorporates its answers to paragraphs 

1 through 12 as though the same were set forth more fully at length herein. 

14. Denied. The averments contained in this paragraph of Third-Party Plaintiffs 

Complaint contain conclusions of law to which no additional response is required. 

15. Denied. The averments contained in this paragraph of Third-P mty Plaintiffs 

Complaint contain conclusions of law to which no additional response is required. 

16. Denied. The ave1ments contained in this paragraph of Third-Party Plaintiffs 

Complaint contain conclusions of law to which no additional response is required. 

17. Denied. Answering Third-Pruty Defendant is without knowledge or information 

sufficient to form a belief as to the truth of these averments and, therefore, denies same. The 

averments contained in this paragraph of Third-Patty Plaintiffs Complaint also contain 

conclusions oflaw to which no additional response is required. 

18. Denied. Answering Third-Party Defendant is without knowledge or information 

sufficient to form a belief as to the tmth of these averments and, therefore, denies same. The 

averments contained in this pru·agraph of Third-Pmty Plaintiffs Complaint also contain 

conclusions of law to which no additional response is required. 
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19. Denied. Answering Third-Party Defendant is without knowledge or information 

sufficient to form a belief as to the truth of these averments and, therefore, denies same. The 

averments contained in this paragraph of Third-Party Plaintiff's Complaint also contain 

conclusions of law to which no additional response is required. 

20. Denied. Answering Third-Party Defendant is without knowledge or information 

sufficient to form a belief as to the truth of these avetments and, therefore, denies same. The 

averments contained in this paragraph of Third-Party Plaintiffs Complaint also contain 

conclusions oflaw to which no additional response is required. 

21. Denied. Answering Third-Party Defendant is without knowledge or information 

sufficient to form a belief as to the truth of these averments and, therefore, denies same. The 

averments contained in this pm·agraph of Third-Party Plaintiffs Complaint also contain 

conclusions of law to which no additional response is required. 

22. Denied. Answering Third-Party Defendant is without lmowledge or information 

sufficient to form a belief as to the truth of these avetments and, therefore, denies same. The 

averments contained in this pm·agraph of Third-Party Plaintiffs Complaint also contain 

conclusions of law to which no additional response is required. 

23. Denied. Answering Third-Party Defendant is without knowledge or information 

sufficient to form a belief as to the truth of these averments and, therefore, denies same. The 

averments contained in this paragraph of Third-Party Plaintiffs Complaint also contain 

conclusions of law to which no additional response is required. 

24. Denied. Answering Third-Party Defendant is without knowledge or information 

sufftcient to form a belief as to the truth of these averments and, therefore, denies same. The 
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averments contained in this paragraph of Third-Party Plaintiffs Complaint also contain 

conclusions of law to which no additional response is required. 

COUNT II 

Contribution Claim for Relief Under Section 113 of CERCLA 

25. Answering Third-Party Defendant hereby incorporations its answers to 

paragraphs 1 through 24 as though the same were set forth more fully at length herein. 

26. Denied. Answering Third-Party Defendant is without knowledge or information 

sufficient to form a belief as to the truth of these averments and, therefore, denies same. The 

averments contained in this paragraph of Third-Party Plaintiffs Complaint also contain 

conclusions oflaw to which no additional response is required. 

27. Denied. Answering Third-Party Defendant IS without knowledge or 

information sufficient to form a belief as to the truth of these averments and, therefore, denies 

same. The averments contained in this paragraph of Third-Patty Plaintiffs Complaint also 

contain conclusions oflaw to which no additional response is required. 

COUNT III 

Claim for Declaratory Judgment Under Section 113(g)(2) of CERCLA 

28. Answering Third-Patiy Defendant hereby incorporations its answers to 

paragraphs 1 through 27 as though the same were set forth more fully at length herein. 

29. Denied. Answering Third-Party Defendant is without knowledge or 

information sufficient to form a belief as to the truth of these averments and, therefore, denies 

sarne. 

30. Denied. 
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COUNT IV 

Contribution Claim for Relief Pursuant to C.P .L.R. Section 1401 

31. Answering Third-Patty Defendant hereby incorporations· its answers to 

paragraphs 1 through 30 as though the same were set forth more fully at length herein. 

32. Denied as to Third-Party Defendant COP; Third Party Defendant COP is 

without knowledge or information sufficient to form a belief as to the truth of the averments 

against the other Third Party Defendants. 

33. Denied. 

34. Denied. 

WHEREFORE, Answering Third-Party Defendant demands this Comt dismiss Third

Party Plaintiff's Complaint with prejudice and award reasonable counsel fees, costs of suit and 

sl!c:h other relief in favor of Answering Third-Patty Defendant as this Comi deems just and 

pmper. 

AFFIRMATIVE DEFENSES 

1. Third-Party Plaintiff's claims are barred for failure to state a claim for which 

relief may be granted. 

2. Third-Patiy Plaintiffs claims are barred by the applicable statute of limitations. 

3. Third-Patiy Defendant denies that Third-Patiy Plaintiff has suffered any harm 

wh.atsoever, but in the event that it has, the cause thereof is beyond the control or responsibility 

of Third-Patiy Defendant ConocoPhillips Company and is solely the responsibility of third

parties over whom Third-Party Defendant ConocoPhillips Company had no responsibility or 

right of control. 

4. If Third-Party Plaintiff sustained any injury or is entitled to any damages, such 
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injury and damages were wholly, or in part, caused by Third-Party Plaintiffs own acts or 

omissions, negligence, lack of due care and fault and/or that of Third-Party Plaintiffs agents or 

erniJloyees. In the event that Third-Party Plaintiff is found to have sustained any injury and is 

entitled to damages, Third-Party Plaintiffs recovery against Third-Party Defendant 

ConocoPhillips Company, if any, must be reduced by the proportionate damages caused by he 

acts and conduct of Third-Party Plaintiff and/or its agents or employees 

5. The damages sustained by Third-Party Plaintiff, if any, were the result of actions 

of an independent contractor precluding any liability on the pmt of Third-Patty Defendant 

ConocoPhillips Company. 

6. The damages Third-Party Plaintiff seeks, if awarded, would result in unjust 

e11richments to Third-Patty Plaintiff. 

7. Third-Party Plaintiffs claims are barred in that Third-Party Defendant 

ConocoPhillips Company has complied with, and satisfied, all applicable laws, regulations, mles, 

orclers, directives and /or other requirements of local, state and/or federal agencies. 

8. Third-Party Plaintiff has failed to take reasonable steps to mitigate its damages, if 

any, and as a result of such failure, Third-Patty Plaintiff's claims against Third-Patty Defendant 

ConocoPhillips Company must be reduced, excused and/or discharged. 

9. If it is detetmined that Third-Party Defendant ConocoPhillips Company engaged 

in any of the activities alleged in Third-Patty Plaintiffs Complaint, which Third-Party Defendant 

Co1mcoPhillips Company denies, such activities were de minimis and not the cause of any 

damages or injuries alleged to have been sustained by Third-Patty Plaintiff. 

10. Third-Party Plaintiffs damages or injuries, if any, were not caused by Third-Party 

Defendant ConocoPhillips Company. 
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11. To the extent that claims asserted in Third-Party Plaintiff's Complaint against 

Third-Party Defendant ConocoPhillips Company on the basis of alleged joint and several 

liability, they are ban·ed or limited because: (1) the acts and omissions of all other parties were 

separate and distinct from those, if any, of Third-Party Defendant ConocoPhillips Company; (2) 

neither the common law nor any federal or state statute renders Third-Pmty Defendant 

Con()coPhillips Company jointly and severally liable for the acts or omissions of other Third

Party Defendants; (3) Third-Pmty Plaintiff is liable fot' all or a portion of the relief they seek; and 

( 4) the injury, harm and costs that are the subject of Third-Party Plaintiff's claims are reasonably 

capable of appOttionment. 

12. Any recovery against Third-Party Defendant ConocoPhillips Company for alleged 

cleanup and removal costs is ban·ed to the extent that it would be an unlawful double recovery 

and/or multiple compensation for the same alleged damages m· injuries. 

13. Third-Party Plaintiffs claims are barred to the extent that Third-Party Plaintiff 

seek: to recover costs, damages and expenses including, but not limited to cleanup and/or removal 

costs that Third-Party Plaintiff improperly incurred. 

14. Sources and conditions other than that of Third-Party Defendant ConocoPhillips 

Company were the source of any alleged damage or injury. 

15. The costs incurred for cleanup and removal costs have not been in accordance 

with the National Contingency Plan to the greatest extent possible. 

16. Third-Party Plaintiffs claims are barred by lack of standing. 

17. Third-Party Plaintiff's claims are barred by lack of subject matter jurisdiction. 

18. Third-Party Plaintiffs Complaint is barred by the doctrine ofwaiver. 

19. Third-Party Plaintiffs Complaint is barred by the doctrine of estoppel. 
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20. Third-Party Plaintiffs Complaint is barred by the doctrine of laches. 

21. Third-Party Plaintiff's Complaint is batTed by the doctrine of unclean hands. 

22. Third-Party Plaintiff's Complaint claims are barred in that Answering Third-Party 

Defendant did not commit any wrongful, illegal or inappropriate acts. 

23. Third-Party Plaintiffs claims m·e barred because Answering Third-Party 

Defendant has not breached any legal duty owed to Third-Party Plaintiff. 

24. Third-Party Plaintiffs Complaint is barred due to the statutory defenses afforded 

Third-Party Defendant ConocoPhillips Company under CERCLA. 

25. Any damages to Third-Party Plaintiffs were caused by individuals or entities over 

which Answering Third-Party Defendant did not exercise or have control. 

26. Answering Defendant reserves the right to interpose such other defenses and 

objections as continuing discovery may disclose. 

CROSSCLAIMS 

Crossclaimant, Third-Party Defendant ConocoPhillips Company, without admitting any 

matters not specifically admitted in its pleadings, by way of Crossclaim against the other Third

Party Defendants in this matter states: 

COUNT I 

Contribution under Section 113 of CERCLA 

Third-Party Plaintiff, Quanta Resources Corporation alleges that it has paid or will pay 

response costs which are greater than its fair share of the claims that Plaintiff Phoenix Beverage, 

et. al made or could have made in this action. While denying any liability to the Third-Party 

Plaintiffs, should any liability be adjudged against the Third-Party Defendant ConocoPhillips 

Company, ConocoPhillips Company asserts that Co-Third-Party Defendants are liable to Third-
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Party Defendant ConocoPhillips Company for contribution under Section 113(f) of CERCLA, 42 

u.s.c. § 9613(±). 

WHEREFORE, the Third-Party Defendant ConocoPhillips Company demands judgment 

for contribution against Co-Third-Party Defendants together with reasonable counsel fees, costs 

of suit and such other relief as the Court deems just and equitable. 

COUNT II 

Contribution under C.P.L.R. Section 1401 

Crossclaimant, Third-Party Defendant ConocoPhillips Company, without admitting any 

matters not specifically admitted in its pleadings, by way of Crossclaim against the other Third

Party Defendants in this matter states: 

Third-Party Plaintiff, Quanta Resources Corporation alleges that Third-Party Defendant 

ConocoPhillips Company status is that of a tortfeasor as a result of its alleged conduct. While 

de11ying any liability to the Third-Party Plaintiff, should any liability be adjudged against the 

Third-Party Defendant ConocoPhillips Company as a tortfeasor, ConocoPhillips Company is 

entitled to contribution from Co-Third-Party Defendants pursuant to C.P.L.R. § 1401. 

WHEREFORE, the Third-Party Defendant ConocoPhillips Company demands judgment 

for contribution against Co-Third-Party Defendants together with reasonable counsel fees, costs 

of suit and such other relief as the Comi deems just and equitable. 

COUNTERCLAIM 

Counterclaimant, Third-Party Defendant ConocoPhillips Company, without admitting 

any matters not specifically admitted in its pleadings, by way of Counterclaim against Third

Pruty Plaintiff Quanta Resources Corporation in this matter states: 
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COUNT I 

Contribution under Section 113 of CERCLA 

While denying any liability to the Third-Party Plaintiff Quanta Resources Corporation, 

should any liability be adjudged against the Third-Party Defendant ConocoPhillips Company, 

ConocoPhillips Company assetis that Third-Party Plaintiff Quanta Resources Corporation is 

liable to Third-Party Defendant ConocoPhillips Company for contribution under Section 113(f) 

ofCERCLA, 42 U.S.C. § 9613(f). 

WHEREFORE, the Third-Party Defendant ConocoPhillips Company demands judgment 

for contribution against Third-Party Plaintiff Quanta Resource Corporation together with 

reasonable counsel fees, costs of suit and such other relief as the Comt deems just and equitable. 

COUNT II 

Contribution under C.P.L.R. Section 1401 

Third-Party Plaintiff, Quanta Resources Corporation status is that of a tmtfeasor as a 

result of its alleged conduct. While denying any liability to the Third-Party Plaintiff, Quanta 

Resources Corporation, should any liability be adjudged against the Third-Party Defendant 

ConocoPhillips Company as a tortfeasor, ConocoPhillips Company is entitled to contribution 

from Third-Patty Plaintiffs, Quanta Resources Corporation pursuant to C.P .L.R. § 1401. 

WHEREFORE, the Third-Party Defendant ConocoPhillips Company demands judgment 

for contribution against Third-Party Plaintiff, Quanta Resources Corporation together with 

reasonable counsel fees, costs of suit and such other relief as the Court deems just and equitable. 
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DATED: September 16,2013 

767392 

WATERS, McPHERSON, McNEILL, P.C. 
300 Lighting Way, P.O. Box 1560 
Secaucus, New Jersey 07096 
(201) 863-4400 
djf@lawwmm.com 
Attorneys for Third-Pruty Defendant 
CONOCOPHILLIPS COMPANY 

By: S/ Donald J. Fay, Esq. 
DONALD J. FAY, ESQ. (DF 5389) 
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UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 

PHOENIX BEVERAGES, INC., RODB, LLC, 
WINDMILL DISTRIBUTING COMPANY, LP., UP 
FROM THE ASHES, INC., and other affiliated Case No. 1:12-CV-03771 (PKC)(JO) 
companies of PHOENIX BEVERAGES, INC., 

Plaintiff, CERTIFICATE OF SERVICE 
-against-

EXXON MOBIL CORPORATION, EXXONMOBIL 
RESEARCH AND ENGINEERING COMPANY and 
QUANTA RESOURCES CORPORATION, 

Defendants. 

QUANTA RESOURCES CORPORATION, 

Third-Patiy Plaintiffs, 
-against-

ACE WASTE OIL, INC.; ACTIVE OIL SERVICE; 
ANDAX ENVIRONMENTAL CORP.; AVCO 
CORPORATION (a/k/a AVCO LYCOMING); 
CONOCOPHILLIPS COMPANY; CROSMAN CORP. 
(f/k/a COLEMAN AIRGUNS, INC. (f/k/a CROSMAN 
ARMS COMPANY, INC.); CROWN CORK & SEAL 
COMPANY, INC.; EMHART TEKNOLOGIES, LLC; 
INDUSTRIAL DEVELOPMENT CORP. (a/Ida 
INDUSTRIAL ENVIRONMENTAL); THE HERTZ 
CORPORATION; KRAFT FOODS GLOBAL, INC. 
(f/k/a WARE CHEMICAL); THE MARLIN 
FIREARMS COMPANY; NEAPCO, INC. (a/k/a 
UNITED COMPONENTS, INC.); NEW YORK CITY 
TRANSIT AUTHORITY; NL INDUSTRIES, INC.; 
NOVELIS CORPORATION (f/k/a ALCAN 
ALUMINUM CORPORATION)) (a/k/a ALCAN 
SHEET & PLATE); PEABODY COASTAL (a/k/a 
PULLMAN, INC.) PROCTER & GAMBLE 
HAIRCARE, LLC; REVERE COPPER PRODUCTS, 
INC. (a/Ida REVERE COPPER & BRASS 
INCORPORATED); REXAM BEVERAGE CAN 
COMPANY (a/ida NATIONAL CAN COMPANY) 
a/k/a AMERICAN NATIONAL CAN COMPANY); 



Case 1:12-cv-03771-PKC-JO Document 100 Filed 09/16/13 Page 15 of 15 Page!D #: 1488 

RIVER TERMINAL DEVELOPMENT (SCRAP 
YARD DIVISION) (alk/a RTC PROPERTIES (f/k/a 
UNION MINERAL &ALLOYS CORP.); 
SIMMONDS PRECISION PRODUCTS, INC.; 
SUNOCO, INC. (alk/a SUN OIL REFINERY) (f/k/a 
SUN OIL CO.); TDY INDUSTRIES, INC.; UNITED 
SITE SERVICES (f/k/a AMERICAN CLASSIC 
SANITATION) (file/a FARNHAM 
ENVIRONMENTAL & FARNHAM SANITATION 
SYSTEMS OF CT); UNITED STATES 
DEPARTMENT OF THE AIR FORCE; UNITED 
STATES DEPARTMENT OF THE ARMY; UNITED 
STATES DEPARTMENT OF THE COAST GUARD; 
UNITED STATES DEPARTMENT OF DEFENSE; 
UNITED STATES DEPARTMENT OF THE NAVY; 
UNITED STATES OF AMERICA; WALLACE 
INDUSTRIES, INC. (a/lela WALLACE STEEL 
CORP.); WASTE MANAGEMENT OF MARYLAND, 
INC.; WYMAN-GORDON COMPANY, 

Third-Party Defendants. 

I, Donald J. Fay, do hereby certify that on September 16, 2013, I electronically filed and 

served the ANSWER, AFFIRMATIVE DEFENSE, CROSSCLAIMS AND 

COUNTERCLAIMS OF THIRD PARTY DEFENDANT CONOCOPHILLIPS 

COMPANY TO THE THIRD PARTY COMPLAINT OF QUANTA RESOURCES 

CORPORATION with the Clerk of the United States District Court for the Eastem District of 

New York using the CM/ECF system. 

Dated: NEW YORK, NEW YORK 
September 16, 2013 

767617 

Respectfully submitted, 

WATERS, MCPHERSON, MCNEILL, P.C. 
300 Lighting Way, ih Floor, Secaucus, NJ 07096 
201-863-4400 
djf@lawwmm.com 
Attorneys for Defendant 
CONOCOPHILLIPS COMPANY 

By: S/ Donald J. Fay, Esq. 
DONALD J. FAY, ESQ. (DF5389) 
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